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CURRENT EVENTS. 





ArrirminG Decisions WirHout WRITING 
Oprntons.—The Legal Adviser, (Chicago), 
deplores the existence of the statute of 
Illinois which permits the Judges of the Ap- 
pellate Courts to give their decisions orally 
in case the decision of the court below is 
affirmed. The statute was no doubt enacted 
in order to facilitate the dispatch of business. 
It was probably a choice between the evil 
of having cases decided badly and not having 
them decided at all. The wisdom of it may 
well be doubted. The trouble is, that judges 
who are relieved from the necessity of writing 
out their reasons for their decisions, fall into 
the habit of acting hastily and carelessly. 
We believe that the decisions of all appellate 
courts on the merits of controversies ought 
to be in writing, and that all such decisions 
ought to be published, not necessarily 
for the general purposes of jurispru- 
dence, but as a check upon perfunctory work 
by the judges themselves. 


ao 


VOLENTI NON FIT INJURTA.—Our lega_ ex- 
changes are commenting unfavorably upon 
the report of a decision of the Supreme Court 
of Missouri in Robinson v. Musser, 
which was an action for damages for a 
rape. In the reporter’s statement the testi- 
mony is set out in all its nasty details, to the 
extent of several pages. A weak judge had 
allowed the case to go to a jury, and a weak 
or gushing jury had rendered a verdict for 
the plaintiff. The Supreme Court, in a brief 
opinion, reversed this judgment on the ground 
that there. was no evidence to show that 
the injury was suffered involuntarily by the 
plaintiff. ‘‘We have read with great care,’’ 
said Sherwood, J., in giving the opinion, *‘the 
evidence herein; and as a summary of our 
views of the plaintiff's own testimony, feel 
constrained to say, Volenti non jit injuria.”’ 
The reporter is not to blame for setting out 
the evidence in this case; because, under the 
system in Missouri, the reporter of the 
Supreme Court never sets out the evidence 
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except when ordered to do so by the Judge 
of the Supreme Court who writes the opinion. 
In this particular case, we understand that it 
was not the intention to report the evidence, 
but that the Court was induced to order it to 
be done by the conduct of the plaintiff in the 
case, who, after the rendition of the Court’s 
opinion, wrote private letters to the Judges 
charging them with having libelled her 
character. This is some extenuation; but it 
by no means justifies the publishing of a mass 
of testimony so vile and indecent that, if it 
were printed anywhere except in a law book, 
it would be rejected as obscene literature by 
the Post Office Department. 
178 Mo. 153. 


-_— 





Tue Apams-CoLtermwGe Lipset Surt.—The 
ruling which was made by Mr. Justice Manisty 
in this case, which has provoked so much 
injudicious comment on the part of the lay 
press, is one which is made every day in the 
courts of England and this country. This 
will appear from the following report of the 
case in the London Daily Telegraph: 


The jury retired at 3 o'clock and returned into 
court at 3:45. In reply to the usual question, they 
said they had agreed upon their verdict. 

Mr. Justice Manisty. Then I will ask you this. 
Do you find that the defendant wrote that letter 
honestly believing that he was discharging his 
duty to his sister, and for the purpose of discharg- 
ing that duty, and without any improper motive? 

The Foreman. We believe, my lord, that by his 
not retracting when opportunity was given him, 
there must have been vindictiveness on his part. 
Therefore, we find for the plaintiff. 

Mr. Justice Manisty. You find for the plaintiff? 

The Foreman. Wedo. An opportunity of re- 
tracting was offered the defendant and he did not 
accept it. 

Mr. Justice Manisty. You say that upon that 
ground you find for the plaintiff? 

The Foreman. We judge by that, my lord, there 
must have been vindictiveness. 

Mr. Justice Manisty. You find malice? 

Several Jurymen. Yes, malice. 

The Foreman. Yes, my lord, we find malice. 

Mr. Justice Manisty. In the event of that 
verdict standing, I must ask you to say what dam- 
ages you think the plaintiff is entitled to recover. 
You must bear in mind the position of the case. 
and find snch damages as you think right. 

The Foreman. We have not considered the 
question of damages, my lord. 

Mr. Justice Manisty. Be good enough to con- 
sider that now. 

The jury consulted together in the box without 
leaving the court. Thereafter, in reply to the 
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question from the clerk whether they had agreed, 
the foreman said they had. 

Mr. Justice Manisty. What damages do you 
find? 

The Foreman. £3,000. 

The Plaintiff. Iapply for judgment, my lord. 

The Attorney General (interposing). No; on 
the point of law I will ask your lordship whether 
there is any evidence to goto support that finding? 

Mr. Justice Manisty. In my opinion there is no 
evidence upon which snch a verdict can be found- 
ed. Therefore I give judgment for the defendant, 
with costs. 

This concluded the proceedings, the result of 
the case exciting great interest in the court and its 
precincts. 


The questions were, whether the letter of 
BernardColeridge to his sister was a privileged 
communication, and whether, although 
privileged, he was actuated in making it by 
express malice. The question whether it 
was privileged was, of course, a question of 
law; the other question was a question of 
fact for the jury, as was also the question of 
damages. Now, Mr. Justice Manisty, in order 
to save all questions, to the end that, if his 
ruling should be reversed by a higher court, 
there would not need to be a new trial, put 
the case to the jury on the question of express 
malice and to assess the damages. They 
found that there was malice, and assessed the 
damages at £3,000. He then, on motion of 
the defendant’s counsel, set the verdict aside 
on the ground that there was no evidence to 
support it. This ruling saved all questions for 
review in the higher court, and the decision 
of the court of last resort, if against this 
ruling, will not result in awarding a new trial, 
but will end the case. An American court, 
under the same circumstances, entertaining 
the same views of the law and the evidence, 
would have instructed the jury peremptorily 
that the plaintiff could not recover. The 
plaintiff would then have taken a non-suit with 
leave to move to set it aside. Afterwards he 
would have made such motion. It would 
have been argued at length pro and con; and, 
if sustained, either by the court of nisi 
prius, or by an appellate Court, a new trial 
would have become necessary. The question 
whether there is any evidence to go to jury 
upon a given issue is always a question of law 
for the court, and the decision of the court 
on such a question is always a subject of 
review in a higher court, either on a bill of 
exceptions or on a case reserved, according 





to the practice in the particular jurisdiction. 
The difference between the English and the 
American practice is simply this; that the 
English practice more nearly gives effect to 
the maxim that itis to the interest of the 
republic that there should be an end to 
litigation. There, a case is tried once for all 
purposes, the verdict of the jury taken as to 
the amount of damages, subject to the decis- 
ion of the court on questions of law, and thus 
the delay and expense of successive trials 
are avoided. 





Mr. Reacan’s Inter-State ComMMERCE 
Brit.--At the time of this writing this celebrat- 
ed bill is being read and discussed section by 
section in the national House of Representa- 
tives. One of the most noteworthy amend- 
ments was that introduced by Mr. Goff of 
West Virginia, to the effect that in the trans- 
portation of passengers, inter-State railroads 
shall make no discrimination on account of 
race or color. The effect of this amendment 
was neutralized by the adoption of another 
one offered by Mr. Barksdale, of Mississippi, 
providing that the furnishing of separate ac- 
commodations, with equal facilities, at the 
same charges, should not be considered a 
discrimination. Another amendment offered 
by Mr. White of Kentucky to the effect that 
any railroad company permitting the use of 
free passes or tickets at other than published 
rates, shall be required to furnish similar free 
passes or tickets to any person applying for 
the same, was defeated. If it were the fact 
that railroad companies only furnish free 
passes or tickets at reduced rates to persons 
in indigent or distressed circumstances, the 
defeat of the amendment would have been 
justifiable. But it is well known that the free 
pass business is monopolized for the most 
part by persons in official or public positions. 
who can help or hurt the railway companies. 
It is equally well known that the evil has 
assumed such proportions as to become a 
general public nuisance, demoralizing to of- 
ficials and injurious to railway shareholders. 
It stands to reason that, if the railway com- 
panies should receive pay for transporting all 
the clerical, editorial, political and judicial 
dead-beats whom they now transport for 
nothing, they would be able to transport the 
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small remainder of honest people who pay | of a felony does not divest the responsibility 


their fare, at lower rates of charges than they 
are now compelled te exact. 








CAUSAL CONNECTION IN JOINT 
CRIMES. 


Several recent cases have called renewed 
attention to the distinctions which make the 
law of causal connection in confederate 
crimes one of the most complicated branches 
of criminal jurisprudence. The points which 
may be now considered as settled are as fol- 
lows: 

(1) Mere sympathy with a crime does noi 
impose responsibility. In treason this has been 
frequently recognized. No matter how strong 
may be A’s sympathy with a traitorous move- 
ment, for instance, he is not indictable for 
treason, unless he was concerned in a traitor- 
ous confederacy of which such movement was 
the result.” 

2. Presence is not by itself essential to causal 
responsibility. Absence at the consummation 
of a crime does not divest of responsibility 
a party from whose action such crime directly 
proceeds. This is unquestionably the case 
in those States in which the distinction 
between accessories before the fact and 
principals is obliterated, and in which ac- 
cessories before the fact are subject to 
indictment and conviction as_principals.® 
And this is also the case, at common law, 
wherever there does not intervene between 
the organizing and consummation of a crime 
an intelligent and responsible agent who con- 
summates the crime in the absence of the or- 
ganizer. Thus, absence at the consummation 


1 R. v. Taylor, L. R. 2C. C. 147, 18 Cox C. C. 681; 
Com. vy. Cooley, 6 Gray, 350; Plummer vy. Com. 11 
Bush 76; Clom. v. State, 33 ind. 418; Connaughty v. 
State, 1 Wis. 169; Guilford v. State, 24 Ga. 315; Martin 
v. State, 25 Ga. 316; State v. Cox. 65 Mo. 29; People v. 
Leith, 52 Cal, 521. 

2 Fries case, Whart St. Tr. 656; Bollman exparte 4 
Cranch, 75; U. S. v. Greathouse, 2 Abb. U. 8. 364; In re 
Gallagher, London Law Times, June 16, 1883,where this 
distinction is made with much clearness by Lord Col- 
eridge C. T.; and it is applied to homicides in R. v. 
MeNaughten, 14 Cox. C. C. 576; R. v. Archer, 1 F. & 
F. 51. 

3 See New York Penal Code of 1882, § 30; Catheart v. 
Com. 37 Penn. St. 108; Campbell v. Com. 84 Penn. St. 
871; Com. v. Hughes, 11 Phila. 430; Raiford v. Stabe, 59 
Mich. 106; Jordon v. State, 56 Ga 92; State v. Zeibart, 40 
Iowa, 169; Dempsey v. State 47 Ill. 323, Joe v. People, 
49 Til. 410. 





of the party directing it, unless the executing 
agent was at the time insane or incapable, 
through injury, of intelligent volition.4 Nor 
when there is no break in the physical im- 
pulse, is responsibility in any way affected by 
the greatness of the distance over which the 
impulse is sent. A paper sent halfway 
round the globe may be as much a libel as a 
paper sold at the counter of the party pub- 
lishing. Poison sent in the shape of medicine 
from New York to California may impose re- 
sponsibility on the sender as effectually as 
poison which the concocter places directly in 
his victim’s hands.° 

A party who by mail directs an innocent 


| and ignorant agent to forge the name of a 


stranger is as responsible for the forgery as if 
the forged name was written by himself. He 
who turns out a wild beast is responsible for 
its ravages, no matter how far these ravages 
may be from the cage from which it was 
turned out.’ He who sets a spring-gun on a 
frequented path cannot escape responsibility 
for injury thereby done by moving off miles 
from the place where the spring-gun was 
placed.* He who on the top of a distant hill 
signals to his confederates, plotting a stage 
robbery, when is the time to attack, is as 
much an abettor in the robbery as would bea 
confederate who watched outside of the door 
of a house in which a robbery is attempted.’ 

Even, therefore, as to felonies, the com- 
mon law doetrine is that he who watches out- 
side for the purpose of advising his associates 
inside, is a principal, no matter how far he be 
separated from the scene of action, if his po- 
sition be such that his presence at it gives 
assurance to the perpetrators.’ As to mis- 


4 R. v. Giles, 1 Moody C. C. 166; R. v. Tyler, 8. C. & 
P. 616; R.v. Mears, 1 Bost L. R. 205; R. v. Michael, 2 
Mood C. C. 9 C. & P., 356; Com. v. Hill, 11 Mass. 136, 
Blackburn y. State 23 Ohio St. 146. 

5 R.v. Harley 4 C. & P. 369; R. v. Kelly, 2C. & K. 
379; R. v. Holloway, 2 Den. 287; People v. Bush, 4 Hill 
N. Y. 133; Green vy. State, 13. Mo. 382. 

6 R. v. Clifford, 2 C. & K. 201. 

7 Fost. 349, 1 Hale, 514. 

8 U.S. v. Gilliam, 11Wash. L. R. 129; State v. Moore, 
31 Conn. 479; Bird v. Hollrook, 4 Bing. 628. 

9 State v. Hamilton, 18 Nev. 386; see Scale v. State, 
7 Tex. Ap. 361; McKeen vy. State, 7 Tex. Ap. 631. 
Michell v. Com. 33 Grat. 845. 

10 See R. v. Vanderstein, 10 Cox. C. C. 177; R. v. Goger- 
ly, R. & R.C. C. 348; R. v. Owen, 1 Mood C. C. 96; Com. 
v. Luces, 2 Allen, 170; Ruloff v. People, 45 N. Y. 213; 
Mitchell v. Com., 33 Grat, 846; Breese v. State, 12 Ohio 
St. 146; State v. Hardin, 2 Dev. & Bat. 407; Tate v. 
State, 6 Blackf. 110; Doan y. State, 26 Ind. 495. 








4 THE CENTRAL LAW JOURNAL. 








demeanors, this distinction does not arise, 
even at common law, since at common law all 
accessories in misdemeanors are principals. 

3. Mere non-intervention by a person present 
at the commission of a crime does not impose 
responsibility for its commission, unless it was 
the duty of the party so present to interfere, and 
he was not prevented from such interference by 
superior force ; or unless his presence contributed 
to the commission of the crime. If presence 
at the commission of a crime impose respon- 
sibility, all that would be necessary to impose 
responsibility on an innocent man would be to 
commit a crime in his presence.“ The ex- 
ceptions to this rule may be thus specified : 

(a) When presence is meant, by the party 
thus present, as an encouragement and pro- 
tection to the actual perpetrator. The fact, 
for instance, that a friend of a highway rob- 
ber, appears on the scene of robbery without 
prior notice from or concert with the perpe- 
trator, does not divest the visitor of responsi- 
bility if he knew that his appearance on the 
ground would be regarded by the perpetrator 
as a pledge that interference by others would 
not be permitted, or that other assistance 
would be called in.” Hence a bystander 
becomes responsible if his presence is of itself 
an encouragement to those engaged in the 
unlawful act, he knowing that to be the case. 
An eminent Philadelphia judge, on whom fell 
the duty of presiding at the trial of those con- 
cerned in the Philadelphia riots of 1844, went 
so far as to say that ‘‘those who continue 
looking on while the active rioters are resist- 
ing the public authorities, * * * who 
refuse to join with the authorities and witness 
their defeat without striking a blow in aid of 
outraged law, are just as much rioters as 
those most active in the work of violence; 
and in such circumstances it will avail them 
nothing that they appear only passive 
lookers on, instead of active rioters and in- 
cendiaries.’’ But this position was justly 


1 R. v. Hodgson, 1 Leach., 7; Duffey’s case, 1 Lew. 
194; R. v. Price, 8 Cox C. C. 96; R. v. Taylor, L. R. 2 
C. C. 147; U. 8. v. Gibert, 2 Sumnn. 19; Com. v. Camp- 
bell, 7 Allen 541; People v. Knapp, 26 Mich. 112; 
State v. Farr, 33 lowa, 472; State v. Lucas, 55 Iowa, 
321; Smith v. State, 37 Ala. 472; Mercer & Smith 
y. Stata, 8 Tex. Ap. 22; Cohea y. State, ¢ Tex. 173; 
People v. Woodward, 45 Cal. 493. 

2 See R. v. Taylor, L. R. 2 C. C.,147; R. v. Atkinson, 
11 Cox, C. C. 330; King v. State, 21 Ga. 220., 

13 King, J., 4 Penn. L. J. 33; the same position was 
taken by Lord Loughborough in the London No-Po 
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qualified, in a case decided in England in 
1884, by the judges sitting in banc to hear 
crown cases reserved, where it was held that 
mere presence as a spectator at a prize-fight, 
in itself illegal, did not impose responsibility 
for the fight.* ‘*‘Where presence may be 
merely accidental,’’ said Cave, J., ‘‘it is not 
even evidence of aiding and abetting. Where 
presence is prima facie not accidental, it is 
evidence, but no more than evidence, for the 
jury.’’ If this is the case with attendants on 
a prize-fight, who cannot ordinarily obtain 
admission to the place of performance with- 
out knowing what the performance is to be 
or contributing to its expenses, much more 
strongly is it the case with a riot, the site of 
which persons may hurry to from mere curi- 
osity, even when not called to it as the place 
of their residence, and from whose vortex it 
may not be easy to escape. 

(») When it is the bystander’s duty to in- 
tervene. A switch tender, for instance, is 
bound to intervene to prevent mischief from a 
car that is approaching on the wrong track, 
and if he does not intervene, responsibility 
for injury inflicted by the car falls on him; 
but no such responsibility would fall on a 
spectator on whom no duty of this kind was 
imposed.” A more difficult question arises 
when the bystander is a relative bound to af- 
ford support to a party assaulted. A father, 
for instance, stands by while his son is at- 
tacked; or a husband when his wife is at- 
tacked. If a person whose legal duty is to 
protect another, permit such other person to 
suffer injury from a failure to intervene, then 
the party not intervening is indictable in any 
view for breach of duty, supposing he had 
the capacity to intervene effectively.“ But 
this is supposing that the relative who is in 
such case the witness of the danger, is able to 
avert it. Hence the heroine in the novel of 
Daniel Deronda was not responsible for her 
husband’s homicide, if she had not the ability 
at the time to rescue him from the waves; nor 
is a parent, who cannot supply necessities to 
a starving child, indictable for the child’s 


pery viots; and also in R. vy. Sharpe, 3 Cox, C. C. 288; 
State v. Blair, 13 Richards 93; Williams vy. State, 9 Mo. 

4 R. vy. Coney, L. R. 8 Q. B. D. 534; 46 L. T. N.S. 
307; 15 Cox, C. C. 46. 

5 State y. O’Brien, 3 Vroom, 169. 

16 R. vy. Paine, reported in full in Whart. Crim. Law, 
Sth ed., § 1563; R. vy. Conde, 10 Cox, C. C. 128. 
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death, unless it should appear that this 
failure was accompanied by a culpable neg- 
lect to call in poor-law, or eleemosynary re- 
lief.” A father, also, is responsible for neg- 
lecting to call in proper medical aid for a sick 
child, if able to do so, although, if he obtain 
such aid as he conscientiously believes to be 
best, he will not be so responsible. '* 

Subject to these exceptions, mere presence 
at the commission of a crime does not by 
itself imply complicity. ‘It is no criminal 
offence to stand by, a mere passive spectator, 
even of a murder.’’” 

4. Even when there isya criminal confederacy 
individual confederates are not responsible for 
collateral crimes by their associates, unless such 
are the natural and probable outcome of the con- 
federacy.—Unless this is the case, a collateral 
crime is not imputable to a confederate who 
was not concerned either in its concoction or 
its execution.” Thus one confederate is not 
responsible for violence committed by another 
in attempting to escape after the guilty enter- 
prise is defeated." On the other hand, where 
the crime, claimed to be collateral, is a natu- 
ral and probable outcome of the execution of 
the confederacy, then all the confederates are 
responsible for such crime.” Thus if there 
he a confederacy to rob a traveler on the 
highway, and in the struggle the traveler be 
killed,” or if the death in like manner ensue 
from a joint movement by the confederates 
to seize and run away with a vessel;* or 


7 R. v. Hogan, 2 Den. C. C. 277, 5 Cox. C. C. 255; R. 
vy. Philpott, 6 Cox C. C. 140; R. v. Vann, 2 Den. C. C. 
325; R. v. Mabbett, 5 Cox C. C. 339; R. v. Shepherd, L. 
& C. 149; 9 Cox C. C. 123. 

18 See R. v. Harris, cited Whart. on Hom. § 131; R. 
v. Wagstaff, 10 Cox C. C..530; R. v. Downes, L. R. 1 Q. 
B. D. 25, 18 Cox C. C. 111; Albricht v. State, 6 Wis. 74. 

19 Hawkins, J., R. v. Coney, ut sup. 

20 R. vy. Hodgson, 1 Leach, 7; R. v. Cruse, 8 C. and P. 
541; R. v. Price, 8 Cox, C. C., 96; R. v. Taylor, L. R. 2 
C. C. 147; R. v. Skeet, 4 F. & F. 931; U.S. v. Gibert, 2 
Sumn. 19; Com. vy. Campbell, 7 Allen, 5; Lamb v. Peo- 
ple, 96 Ill. 73; People v. Knapp, 26 Mich. 112; State v. 
Lucas, 55 Iowa, 321; People v. Woodward, 45 Cal., 293, 
See, also, Watts v. State, 8 W. Va., 532; State v. Stal- 
cup, 1 Ired., 30. 

21 R. v. Collison, 4 C. & P., 437; R. v. Howell, 9 C. & 
P., 487; R. v. White, R. & R., C.C., 99; People v. 
Knapp, 26 Mich., 112. 

22 Hawk. C. 29, 8. 9; R. v. Howell, 9 C. & P., 487; 
R. v. McNaughton, 14 Cox, C. C., 576: Carrington v. 
People, 6 Parker, C. R., 336; Thompson y. State, 25 
Ala., 41; State v. Johnson, 7 Oregon, 210. 

3K vy. Jackson, 7 Cox, C. C., 357; State v. Davis, 87 
N. C.,.514. 

4U.S. v. Ross, 1 Gall., 624; see People v. Vasquez, 
49 Cal., 550. 





if the death ensue from a confederacy to com- 
mit a breach of the peace and to resist to the 
death all persons who should attempt to main- 
tain its peace;* in all such cases each con- 
federate is guilty of the crime thus incident- 
ally perpetrated.” It is also settled that the 
parties to an affray are not responsible for il- 
legal acts by strangers who, for purposes of 
their own, wantonly and adversely intervene ;”’ 
nor is a riot or rioter responsible for a death 
caused by an officer engaged in breaking up 
the riot.” 

5. Capacity to execute not an essential pre- 
requisite—It is not essential to convict a party, 
even as principal at common law,that he should 
be capable of executing the crime. Thus a 
man so weak as to be unable to strike a blow, 
is indictable for a homicide by associates 
whom at the spot he assists by watching at the 
door so as to guard against detection;™” a 
man incapable of writing may be guilty of 
forgery if he combines with the party writing 
to get the paper and the standard to be cop- 
ied; anda person who aids another in a 
rape, may, though a woman, be principal in 
the offence which the other consummates.*! 

6. To constitute accessoryship before the fact, 
the crime must be the natural and probable re- 
sult of the counsel or command.—‘Suppose, 
for instance,’’ says Sir J. F. Stephen, *‘A. 
tells B. of facts which operate as a motive to 
B. for the murder of C. It would be an abnse 
of language to say that A. had killed C., 
though no doubt he had been the remote cause 
of C’s death. * * In Othello’s case, for 
instance, I am inclined to think that Iago 
could not have been convicted as accessory 
before the fact to Desdemona’s murder, but 
for the single remark, ‘Do it not with poison, 
strangle her in her bed.’’** Hence the very fact 
of the non-institution of prosecutions based 
on the contrary hypothesis, shows that he who 
preaches free love doctrines, is not indictable 


3 R. v. Howell, 9C. & P., 487; Ruloff v. People, 45 
N. Y., 213; Com. v. Hare, 4 Penn. L. J., 257; Williams 
y. People, 54 Ill., 422; Brennan y. People, 15 IIl., 511. 

2% See Moody v. People, 6 Coldw., 299; Miller v. 
State, 25 Wis., 384; Peden v. State, 61 Miss., 268; Som- 
mers y. State, 61 Miss., 268. 

7 R. v. Murphy, 6C. & P., 103. 

3 Com. v. Campbell, 7 Allen, 541. 

29 See R. v. Gogerly, R. & R., 343; R. v. Vanderstein, 
10 Cox, C. C., 177. 

%® R. v. Dale, 1 Moody, C. C., 507. 

31 State v. Jones, 83 N. C., 605. 

2 3 Hist. Crim. Law, 8. 
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for adulteries committed by his disciples, and 
he who promulgates doctrines provocative of 
blood-shed on certain contingencies is not in- 
dictable for homicides committed by those by 
whom his doctrines are accepted. The teacher 
of free love may be indictable for an indecent 
publication ; the nihilist or the revolutionist for 
sedition ; but neither is indictable for a crime 
he did not specifically counsel. In numerous 
cases prosecutions have been instituted for 
offences of this class as offences against pub- 
lic decency and public order; in no single 
case has it been attempted to prosecute the 
publishers of such doctrines for any crimes 
their proselytes committed, unless such crimes 
had been specifically counselled by the par- 
ties charged. There must be such concert 
and sympathy between the instigator and per- 
petrator as to make them confederates.* 

7. Detectives, entering into a criminal conspi- 
racy already formed for the purpose of exposing 
it, are not accessories before the fact, when the 
offence is a felony, nor accomplices when it is a 
misdemeanor.—This position has been repeat- 
edly affirmed.* And the reasons are obvious: 

(a) Toaccessoryship (or accompliceship as 
the case may be) intent to consummate the 
offence is necessary ; but with detectives there 
is ne such intent. 

(b) To impose on detectives the guilt of-ac- 
cessoryship would impose the guilt of acces- 
soryship on all disciplinary and scientific agen- 
cies for watching processes which may under 
certain contingencies end in crime. A parent 
may be in doubt as to the real purposes of a 
child who may be entering on a wrongful 
course, and may watch with silent anguish 
each step until the time comes when the wrong- 
ful purpose is fully disclosed. Not till then 
may intervention be just, since till then the 
question of wrongful purpose may be in 
doubt; not till then will intervention probably 
be effective. Yet this silent, non-interfering 
watching does not make the parent an acces- 
sory before the fact. Nor can accessoryship 
before the fact be imputed to a specialist in 
science, who, watching the progress of prep- 


33 R. v. Blackburn, 6 Cox C. C. 147; R. v. Taylor, €. 
R., 2 C. C. 147; Watts v. State,. 5 W. Va. 532; Lucas v. 
State, 55 Ia., 221. 

%4 See cases c'ted in Whart. Crim. Ev., 9th ed., § 440; 
and in additions -Com. v. Downing, 4 Gray. 
29; Berry v. People, 1 N. Y. Cr. L. Rep. 48, 57; Price 
v. People, 109 Ill. 109; Johnson vy. State, 3 Tex. Ap. 
590. 





aration of destructive agencies in a neighbor- 
ing laboratory, and suspecting that they are 
to be used for a dangerous purpose, does not 
intervene and expose the danger until he feels 
sure of the wrongful purpose, when the wrong 
is on the eve of consummation. 

(c) Were the guilt of accessoryship to be 
imputed to detectives, the worst and most per- 
ilous crimes would be crimes which it would 
be the most difficult to expose. Of all crimes, 
for instance, a conspiracy to assassinate in- 
volves at once the greatest malignity and the 
most subtle mischief. Were detectives or 
even co-conspirators who act with the conspi- 
racy in its inception and then abandon it, to 
be excluded or discredited as witnesses, con- 
spiracies to assassinate would defy exposure in 
proportion to the skill ‘and force with which 
they are carried on. No more dangerous con- 
spiracy of this class can be mentioned than 
that of the Molly Maguires in Pennsylvania, 
in 1876-8. An association of ruffians was 
formed for the purpose of assassinating who- 
ever, as employers, or as the friend of em- 
ployers, stood in their way. The association 
was oath-bound, and in the wild districts to 
which its operations were confined, it could 
meet without observation in secluded huts, 
and without observation shoot down its vic- 
tims when traveling mountain roads at dusk. 
The community was placed in terror, not 
merely by the general danger, but by specific 
threats which were from time to time served 
by means which no skill seemed to be able 
to trace. It was by a detective, working him- 
self as an apparent sympathiser, into meetings 
of the conspirators, that the conspiracy was 
brought to light and the worst of the assassins. 
brought to the gallows.® 

Francis WHARTON. 

Philadelphia, Pa. 


% See Campbell v. Conn., 89 Pa. St. 187. 








NOTES OF RECENT DECISIONS. 





CORPORATION — PRESUMPTIVELY HAS POWER 
TO HOLD STOCK IN ANOTHER CORPORATION.—In 
the case of Evans v. Bailey,! the Supreme Court of 
California has laid down the doctrine that it is not 
presumptively ultra vires of a corporation to hold 
shares of the stock of another corporation. The 
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court say: ‘The question of ultra vires, raised by 
the People’s Ice Company, is not tenable. It does 
not appear that it was not within the scope of the 
powers of the People’s Ice Company to acquire or 
hold stock of the California Fruit and Meat Ship- 
ping Company, under any circumstance, or for any 
purpose; and it does not appear under what cir- 
cumstances the stock was acquired or held. Miner’s 
Ditch Co. v. Zellerbach, 37 Cal. 578.” 





PARTNERSHIP—POWER OF ONE PARTNER TO 
DISPOSE OF ALL THE ASSETS OF THE FIRM TO ONE 
CREDITOR IN PAYMENT OF A PARTNERSHIP DEBT 
DUE SUCH CREDITOR.—The right of one partner to 
dispose of all the assets of the partnership firm in 
good faith, for any partnership purpose, is un- 
questioned. The Supreme Court of Texas has 
ately decided that one partner may hand over all 
the partnership property to a particular creditor 
in the bona side payment of a debt due by the firm 
to such creditor, although the effect of such trans- 
fer will be to prevent other creditors from getting 
anything. The court state the rule thus: ‘The 
right of a creditor to receive property from an in- 
solvent debtor in payment of a debt due him, if 
the same be openly done, and more property is not 
taken than is reasonably necessary to pay the debt, 
although the creditor may know, at the time he so 
receives the property, that he will thereby prevent 
other creditors from enforcing their claims, and al- 
though the creditor may know that the debtor ‘is 
prompted to give him the preference through mo- 
tives of friendship, is well recognized. Such re- 
ception of property, however, must be bona Jide, 
d.e.,for the sole purpose of securing the debt, and 
not with the intent to cover up any part of the 
property, or its proceeds, for the benefit of the 
debtor to the prejudice of other creditors.” ! 


1 Schneider v. Sansum, 3 Tex. L. Repr. 337; following 
Greenleaf v. Blum, 59 Tex. 156. 





INJURIES TO RAILWAY BRAKEMEN FROM OVER- 
HEAD RAILWAY BRIDGES.—In the case of Clark v. 
Richmond, etc. R. Co.,! the Supreme Court of 
Appeals of Virginia has added one to a list of cases 
which are not creditable to American jurispru- 
dence. It is well-known that the duties of a brake- 
man on a railway freight train require him, when 
the train is moving, to be constantly on the top of 
some one of the cars, in such a position that he can 
run quickly from one car to another, and apply the 
brakes when signaled to do so by the steam whis- 
tle. His ordinary position, when the train is in 
motion, is, therefore, that of a man standing on 
the top of a freight car. It is also well-known 
that some railway companies have been se careless 
of the lives of their employees as to construct rail- 
way bridges which have covers or overhead frame 
work so low, that a man standing on the top ofa 
freight car can not pass under them without being 
struck. A number of decisions, to which the Vir- | 
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ginia decision must now be added, hold: 1. That 
it is not negligence for a railway company to con- 
struct a bridge in this way. 2. That when a man 
enters the service of such a company, he assumes 
the ordinary risks of the employment, which in- 
clude the risk of injuries from patent defects in 
the company’s roadway, machinery, and appli- 
ances. 3. If, therefore, a railway employee is in- 
formed of the existence of such a bridge, he as- 
sumes the risk of being injured by it; and if he is 
struck and injured by it, his injury is the result of 
his own negligence, and he can not recover dam- 
ages from the railway company; nor is there a 
question of negligence in such a case to go toa 
jury.2. The doctrine that a servant takes upon 
himself the ordinary risks incident to the employ- 
ment, is a proper and reasonable doctrine, and is 
universally held. But is there to be no limit to it? 
Can an employer erect a contrivance which is es- 
sentially murderous, when he might have erected 
a safe contrivance which would answer the same 
purpose, and subject the lives of his employees to 
constant danger with impunity? Can he puta 
man-trap in his premises, into which the slightest 
negligence or inadvertence may precipitate an 
employee, and say to his servant: ‘‘There is the 
trap; you must avoid it at your peril?*’ Has the 
law no connection with the principles of human- 
ity? Has the State no interest in the lives of its 
citizens? .Can it be said that a railway company 
is guilty of no negligence in maintaining a struc- 
ture so dangerous to the lives of its employees as 
to be per se a nuisance? The maintenance of an 
overhead railway bridge so low as to strike a 
brakeman standing on a freight train, is a deliber- 
ate crime; and shall this be thrown into the scale 
of justice against the mere inadvertence of such a 
brakeman, who is struck by such a structure in the 
night time and killed? Shall a man who is obliged 
to enter a given employment, or see his wife and 
children go without bread, be told that he can quit 
the employment or remain in it an insurer of his 
own life against such murderous agencies? Such 
law is infamous; and we are glad to note that in 
the Virginia case one judge, Fauntleroy, had the 
courage to break away from the restraints of pre- 
cedent, and dissent. 


2 Devitt v. Pacific R. Co., 50 Mo. 302; Baylor v. Dela- 
ware etc. R. Co., 40 N. J. L. 23; Owen v. N. Y. Central 
R. Co., 1 Lans. 108; Baltimore ete. R. Co. v. Stricker, 
51 Md. 47. 








RAILWAY OPPRESSION. 





PAYNE v. WESTERN, ETC. R. CO. 





Supreme Court of Tennessee, Fall Term, 1884. 


1. Action—Unlawful Act.—It is not unlawful for a 
railroad company to discharge, nor to publish notice 
that it will discharge its employees for trading with a 
certain merchant, unless thereby a contract between 
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company and employees is broken; and even then no 
action accrues to the merchant, unless the notice is li- 
belous. ‘ 

2. Same—Malice—Damnum <Absque Injuria.—No 
action accrues to the merchant against the company or 
another for such notice, though it may be maliciously 
posted and operate to deter employees of the company 
and others from trading with plaintiff, and thus to de- 
stroy his business. An act not unlawful, done in a 
manner not unlawful, though from wicked and mali- 
cious motives, is not actionable. 


This was an action of trespass on the case, 
brought by a merchant against a railroad com- 
pany and its general agent. The declaration al- 
leged that ‘defendants wickedly, unlawfully, 
fraudulently and maliciously conspired and con- 
federated together, out of malice, ill-will and 
wicked-feeling, to injure, damage and ruin 
plaintiff in his business; and to that end and with 
that purpose made, published and circulated the 
following scandalous and injurious order, threat, 
command and paper writing: 

-J. ‘I’. Robinson, yard master: 

‘Any employee of this company, who trades 
‘with F. Payne from this date, will be discharged. 
‘Notify all in your department. 

‘J. C. Anderson, agent.’ 

Like orders and commands were published and 
addressed to other heads of departments of said 
railroad, and were posted and published by de- 
fendants, and read and commented upon by the 
public along the line of the railroad, and by 
plaintiff's customers and patrons. And by reason 
of these orders and commands, plaintiff was 
brought into reproach, disrepute, suspicion and 
distrust, and plaintiff’s business was injured,ruined 
and destroyed, etc.” 

There was a demurrer, assigning inter alia, the 
following causes : 

“1. Defendants had the right to discharge em- 
ployees because they traded with plaintiff, or for 
any other cause; and for any wrong in so doing, 
defendants would be liable only to the employees 
so discharged. 

“2. ‘The company cannot be held liable for the 
wrongful act of its agent, Anderson.” ’ 

The Circuit Judge allowed the demurrer, and 
plaintiff appealed in error. 

George W. White, for plaintiff in error. 

Thos. H. Cooke, for defendant in error. 

H. H. INGERSOLL, S. J., delivered the opinion of 
the court: ‘ 

The suit is not maintainable as an action of libel 
or slander, either to personal character or busi- 
ness reputation. It must stand, if at all, upon the 
alleged malicious and unlawful conspiracy and 
combination of defendants, for the purpose and 
with the effect of depriving plaintiff of his custo- 
mers, and thus oppressing, injuring and ruining 
him in his trade. This, rather than libel or slan- 
der,is the particular wrong relied upon by plaintiff. 
As concisely put by his counsel in argument: 

“We have brought a suit to recover damages, 
because defendants, by threats and intiinidations, 





prevented people from trading at our store. Plaint- 
iff was pursuing a lawful business ; defendants, out 
of malice and ill-will towards him, by means of 
threats and intimidation, drove his customers from 
him and ruined his business; every malicious act 
is wrongful in itself, and if it cause hurt to another, 
it is a tort, and is actionable.” 

To this forcible statement of plaintiff’s case, de- 
fendants’ answer, in effect, is: ‘‘We have a right 
to employ or not employ when and whom we 
choose. We may discharge our employees all or 
singly, whenever we wish; with reason, or with- 
out reason ; because they trade with plaintiff or do 
not trade with him; and if the employee is 
wronged thereby. he may sue, but plaintiff can- 
not. It is purely a matter of contract between the 
company and its employees; and if a contract has 
been broken, only a party to the contract, or one 
in privity, ean sue for its breach. Plaintiff shows 
no such privity, and cannot maintain this action 
unless defendants have done some unlawful act, 
which caused the injury complained of; the act 
complained of is the notice to the hands that they 
will be discharged if they trade at plaintiff's store. 
The discharge of an employee is merely the exer- 
cise of an undoubted right, and cannot give plaint- 
iff a right of action, even though the act was ma- 
liciously done, and plaintiff suffered injury there- 
from. Motive does not furnish ground for civil 
action; wrongful acts alone are actionable. Con- 
spiracy does not become actionable till some un- 
lawful act is done under it; and the act alleged 
here is not unlawful but permissible.”’ } 

Plaintiff in reply to this, besides asserting the 
correctness of his original position, denies that the 
defendant company had the right to discharge, 
or to threaten to discharge, employees for trading 
with him,because the concession of such authority, 
and its exercise by strong corporations and large 
manufacturing firms, would unfairly defeat and 
destroy competition, and tend to create monopoly 
in trade; whereas, the law should discourage the 
latter angi foster the former. Plaintiff also in- 
sists that, while our decisions furnish no precedent 
for his suit, and we have no statute upon the sub- 
ject, the cases cited by Mr. Addison in his work on 
Torts, Vol. I, Sec. 1, afford abundant authority 
for this action. 

The novelty, interest and importance of the 
questions demand a careful examination of the 
cases, and the principle involved. The case turns 
upon the common law. The first question is: Is 
it unlawful fora person, or any number of per- 
sous in combination, to threaten to discharge em- 
ployees if they trade with a certain merchant? 
Would it be unlawful to discharge them for such 
reason? If not, surely, it would not be unlawful 
to ‘threaten’? it. 

If the employees are engaged for fixed terms, it 
may be assumed that a discharge by the employer 
for such a reason would be unwarranted, and 
would give the employees a right of action for 
breach of contract. But no one else excepta 
privy could complain of the breach of contract; 
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and the ground of the employee's action would be 
the refusal of the employer to pay him for the 
period promised in the contract of service. If the 
service is terminable at the option of either party, 
it is plain no action would lie, even in favor of the 
employee, for either party may terminate the ser- 
vices for any cause, good or bad, or without cause, 
and the other cannot complain in law. Much less 
could a stranger complain. No action would ac- 
crue either to employee or stranger, for breach of 
contract; for no contract is broken. 

If the act is unlawful, it must be on other 
grounds than breach of contract; as, that it un- 
justly deprives plaintiff of customers and trade to 
which his fair dealing entitles him, and thus de- 
stroys his business. For any one to do this with- 
out cause, is censurable and unjust. But is it 
legally wrong? Is it unlawful? May I not refuse 
to trade with anyone? May [not forbid my family 
to trade with anyone? May I not dismiss my do- 
mestic servant for dealing, or even visiting, where 
I forbid? And, if my domestic, why not my farm 
hand, or teamster? And if one of them, why not 
all four, why not a hundred or a thousand of them? 
The principle is not changed or affected by the 
number. And if it were, who should say how 
many it would be lawful, and how many unlaw- 
ful, to forbid? Nor canit be better determined by 
effect than by number. ‘To keep away one custo- 
mer might not perceptibly affect the merchant’s 
trade; deprived of a hundred of them, he might 
fail in business. On the contrary. my own deal- 
ings may be so important that, if I cease to trade 
with him, he must close his doors. Shall my act 
in keeping away a hundred of my employees be 
unlawful, because it breaks up the merchant's 
business, and yet it be lawful for me to accomplish 
the same result by withholding my own business? 
Obviously, the law can adopt and maintain no such 
standard for judging human conduct; and men 
must be left, without interference, to buy and sell 
where they please, and to discharge and retain 
employees at will, for good cause. or no cause, or 
even for bad cause, without thereby being guilty 
of an act, unlawful per se. It is a right which an 
employee may exercise in the same way, to the 
same extent, for the same cause or want of cause 
as the employer. He may refuse employment 
from aman or company that trades with an ob- 
noxious person, or does other things which he dis- 
likes. He may persuade his fellows, and the em- 
ployer may lose all his hands and be compelled to 
close his doors; or the employer may yield to the 
servant's demand and withdraw his custom or cease 
his dealings; and the obnoxious person be thus in- 
jured or wrecked in business. Can it be pretended 
that for this either of the injured parties has a 
right of action against the employees? Great loss 
may result, indeed has often resulted from such 
conduct; but loss alone gives no right of action. 
Great corporations,strong associations and wealthy 
individuals, may thus do great mischief and wrong; 
may make and break merchants at will; may crush 
out competition, limit employment, and foster 


monopolies, and thus greatly injure individuals 
and the public; but power is inherent in size and 
strength, numbers and wealth, and the law 
can not set bound to it, unless it is exer- 
cised illegally. Then it is restrained because 
of its illegality, not because of its quantity. The 
great and rich and powerful are guaranteed the 
same liberty and privilege as the poor and weak. 
All may buy and sell where they choose; they may 
employ, refuse to employ or dismiss whom they 
choose, without being thereby guilty of legal 
wrong, though it may seriously injure or even ruin 
others. Railroad corporations have, in this matter, 
the same right enjoyed by manufacturers, mer- 
chants, lawyers and farmers. All may dismiss 
their employees at will, be they many or few, for 
good cause, for no cause, or even for cause mor- 
ally wrong, without being thereby guilty of legal 
wrong. A fortiori, they may ‘threaten’ to dis- 
charge them, without thereby doing an act illegal 
per se. Thesufticient and conclusive answer to the 
many plausible arguments to the contrary, por- 
traying the evils to workman and to others from 
the exercise of such power by the great and strong, 
is: They have the right to discharge their employees. 
The law cannot compel them to employ workmen, or 
to keep them employed. If they break contracts 
with workmen, they are answerable only to them, 
If, in the act of discharging them, they break no 
contract, no one can sue for the loss suffered there- 
from. ‘Trade is free; so is employment. The law 
leaves employer and employee to make their own 
contracts; and these, when made, it will enforce; 
beyond this, it does not go. Either employer or 
employee may terminate the relation at will, and 
the law will not interfere except for contract 
broken. This secures to all civil and industrial 
liberty. A contrary rule would lead to a judicial 
tyranny, as arbitrary and intolerable as that ex- 
ercised by Scraggs and Jeffreys. 

But plaintiff says that the defendants wickedly 
and maliciously combined and confederated for the 
purpose of causing, by means of threats and in- 
timidation, plaintiff's customers to leave off 
trading with him; and the unlawful purpose was 
accomplished by these means; and thus plaintiff’s 
business was ruined and he caused to suffer great 
pecuniary loss; and he urges that defendants are 
liable in damages therefor, because every act done 


Fraudulently and maliciously and with the cffect of 


injuring another in his business, gives good cause 
of action. If defendants, by means of * threats 
and intimidations,”” have driven away plaintiff’s 
customers and thus destroyed his trade, they have 
injured him by an unlawful act, and are liable to 
him in damages, whether they did it wickedly and 
maliciously or not. For it is unlawful to threaten 
and intimidate one’s customers, and the loss of 
trade is the natural and proximate result of such 
acts. But ‘threats’ and ‘‘intimidation’’ must be 
taken in their legal sense. In law. a threat isa 
declaration of intention or determination to injure 
another by the commission of same unlawful act; 
and an intimidation is the act of making one timid 
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or fearful by such declaration. If the act intend- 
ed to be done is not unlawful, the declaration is not 
a threat in law; and the effect thereof is not in- 
timidation in a legal sense. So, too, of the alleged 
conspiracy. A conspiracy is an agreement be- 
tween two or more persons to do an unlawful act. 
If the act to be done is not unlawful, then, the 
agreement or combination is not a conspiracy. 
The question, then, is: What were the acts done, 


or intended or agreed to be done, by which the | 


trading was prevented? 

In the second count, which plaintiff specially re- 
lies upon to sustain this view of his case, after 
charging generally the use of threats and intimi- 
dations, he specifies as follows: ‘*The said de- 
fendants threatened, among other things, to dis- 
charge any man in the employ of said Railroad 
company, who should trade with plaintiff, and 
this threat was published, etc.*’ This is the only 
“threat or intimidation” specified. But this act 
was not unlawful, as we have seen; and to de- 
nounce a determination to do it was not ‘threat’ 
or ‘intimidation’ in alegal sense. From this, it 
is fairly inferable that, in this count, as in the first, 
though plaintiff uses the general terms, ‘‘unlawful 
and malicious threats,’’ he refers to the so-called 
“threat” to discharge employees, and rests his case 
upon it. Presumably, he has particularized the 
most wrongful act; or, at the most, the other ‘‘un- 
lawful and malicious acts” are of the same and no 
worse character. This act, plaintiff says, was 
done by defendants, wickedly and maliciously, with 
the intent and effect of breaking up his business. 

The question then, is: Is an act, not unlawful, 
rendered actionable to the one suffering injury 
therefrom, because it is committed willfully, wick- 
edly and maliciously, and in pursuance of a con- 
spiracy to inflict the injury suffered? Does one 
render himself liable in damages for maliciously 
and wickedly exercising his rights, or denouncing 
his intention of so doing, if thereby he injures an- 
other? 

The cases relied on by plaintiff, cited by Mr. 
Addison, in his work on Torts, Sec. 20, 22, where 
tenants were driven from thefr holdings, scholars 
frightened from school, persons prevented from 
trading at one’s store or with a vessel, buyers and 
workmen driven from a quarry, do not serve as 
precedents, for the reason that in all of them the 
defendants either committed or threatened unlaw- 
ful acts. In most of them, violence was used or 
threatened ; insome, statutory misdemeanors were 
committed; in others, fraud, duress or libel was 
resorted to. This relieved the cases of the diffi- 
culty and doubt which exists in this, where there 
is no libel, violence or broken statute. In section 
40, however, Addison declares broadly that ‘‘every 
malicious act is wrongful in itself in the eye of the 
law, and if it causes hurt or damage to another; 
it is a tort, and may be made the foundation of an 
action.”” Upon this plaintiff relies; and, if this 
broad statement contains a correct exposition of 
the law, he is right, and the demurrer should be 
overruled ; for the declaration abounds in tharges 





of malice and wrong. But is this the law? 

To answer correctly, it must first be understood 
what is meant by malicious act.’’ In common par- 
lance, it is an act proceeding from hatred or ill- 
will; or dictated by malice; ordone with wicked 
intentions or motives. But, surely. this can not be 
the sense in which the phrase is employed by 
Addison; for if it were, my neighbor would be 
liable to me, if from ill-will or wicked motive, 
he refused to let me get water at his spring; or 
made a road for myself through his farm ; or locked 
his pump or his gate against me; or built his 
store or shop or a high fence on his own land in 
such close proximity to my windows as to exclude 
light and view. 

It is unreasonable that actions should be main- 
tained for any of these things. For though my 
néighbor is causing me hurt, and that, too, from 
wicked motives, and is violating the moral law, 
he is only exercising his undoubted right to use his 
own for himself and deny me all privilege in it; 
and this the law does not punish, as has often 
been ‘ruled in courts of the highest character. 
Story v. Odin, 12 Mass. 157; Mahan v. Brown, 13 
Wend., 261; A. & C.P. R. Co. v. Douglass, 5 
Seld. 447; Lasala v. Holbrook, 4 Paige. 169; 
Thurston v. Haneock, 12 Mass., 220. Judge 
Cooley in his work on Torts, p. 278, says: “It is 
apart of every man’s civil rights that he be at 
liberty to refuse business relations with any per- 
son whomsoever, whether the refusal rests upon 
reason or is the result of whim, caprice, preju- 
dice or malice. With his reasons neither the pub- 
lic nor third persons have any legal concern.” 
And again at p. 688: ‘The exercise by one of 
his legal right, can not be a legal wrong to an- 
other. e ¢ Whatever one has a 
right to do, another can have no right to com- 
plain of.** This he considers a mere truism. 

Baron Parke said in Stevenson v. Newnham, 13 
C. B. 285: ‘*An act which does not amount toa 
legal injury can not be actionable because it is 
done with a bad intent.” And Judge Black in 
Jenkins v. Fowler, 24 Pa. St., 308, declares: ** Auy 
transaction which would be lawful and. proper if 
the parties were friendly, can not be made the 
basis of an action, merely because they happen to 
be enemies. As long as a man _ keeps himself 
within the law by doing no act which violates, it 
we must leave his motives to Him who searches 
the heart."". Judge Cooper, in accordance with 
these views, has declared in Macy v. Childress, 2 
Tenn. Ch., 442: ‘It is no defense to a legal de- 
mand, instituted in the manner prescribed by law. 
That the planatiff is actuated by improper motives. 
The motive of a suitor can not be inquired into. 
Were it otherwise, nearly every suit would degen- 
erate into a wrangle over motives and feelings.” 

The question was ably argued and _ received 
elaborate consideration in the Supreme Court of 
Maine in the recent cases of Heywood v. Tilson, 
46 Am. Rep. 373, wherein it was decided, without 
dissent, that no action lies by the owner ofa 
house against one who maliciously refuses to em- 
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ploy any tenant of such house and thus prevents 
the renting. It would be unendurable if our 
courts of law should be perverted to the trial of 
the motives of men, who confessedly had done no 
unlawful act. 

Upon both reason and authority, therefore, it is 
clear that the phrase, ‘‘malicious act,”* can not be 
used by Mr. Addison in this connection in the 
popular signification, or if so used by him, it is not 
a correct statement of the law. 

In another sense, it is correct. Prof. Greenleaf, 
in his 2nd volume on Evidence, sec. 453 (2), thus 
defines a malicious act: ‘In a legal sense any un- 
lawful act, done willfully and purposely to the 
injury of another, is, as against that person, ma- 
licious.*’ To determine, then, whether a malicious 
act is wrongful in the legal sense, and therefore 
actionable, we must first determine whether it is 
unlawful. But, if it is unlawful and injurious, it 
is actionable irrespective of the motive; and 
whether malicious or not, if not unlawful and in- 
jurious, it is not actionable. 

Plaintiff appeals with confidence to the legal max- 
im: There is no wrong without its remedy. Far 
be it from us to shake the public and professional 
confidence in this venerable maxim, of the English 
common law; but, as it is a legal maxim, it must 
be taken in a legal sense. So taken, obviously, it 
can mean no more than that there is a legal reme- 
dy for every legal wrong; i. e., for every injury 
suffered from the effect of an unlawful act, or a 
lawful act done in an unlawful manner. 

Neither is shown here. Defendants have merely 
warned their employees not to trade with plaintiff, 
or, if they do they must give up their employment. 
They had the right to discharge them on this 
ground; it was not wrong, but highly proper, to 
give the employees notice of the intention of the 
company. The manner of giving the warning 
was not unlawful. The posted notice contained no 
word of libel or reproach upon the character of 
p.aintiff; no charge or insinuation that he was 
unfair in his dealings. Omitting any attack on 
plaintiff’s character as a man or trader, defendants, 
in the usual manner, told its employees to quit 
trading with plaintiff, or to quit working for them. 
‘The common law does not forbid such an act, nor 
has it been made unlawful by statute, as in some 
of the States, and, probably.in England. No legal 
wrong has been done; therefore, there is no legal 
remedy. Courts administering the civil law cannot 
punish sin or wickedness, unless it be committed 
in violation of the civil law, which is the measure 
of their jurisdiction. Nor willthe maxim, Sie utere 
tuo ut alienum non ledas, aid the plaintiff in his 
contention. As commonly translated, ‘‘So use 
your own as not to injure another's,” it is doubt- 
less an orthodox moral precept; and in the law, 
too, it finds frequent application to the use of sur- 
face and running water, and, generally, to ease- 
ments and servitudes. But strictly, even then it 
¢an mean only, “So use your own, that you do 
no legal damage to another's.’ Legal damage, 
actionable injury, results only from an unlawful 





act. As paraphrased, the maxim means no more 
than, “Thou shalt not interfere with the legal 
rights of another by the commission of an unlaw- 
ful act.” . 

A majority of the court, therefore,conclude that 
the act done, i. e., the publication of the notice that 
the company would discharge employees who 
traded with plaintiff,.was not an unlawful act nor 
an unlawful threat; was not a libel; and, though 
done wickedly and maliciously, is still not action- 
able, because it was not an unlawful act nor done 
in an unlawful manner. 

The judgment of the circuit court will be 
affirmed. Concurring: Deaderick, C. J., and 
Cooper, J. Dissenting: Freeman and Turney, JJ. 

Judgment. Affirmed. 





RAILWAY NEGLIGENCE—PHYSICAL EX- 
AMINATION OF PLAINTIFF—PROSPECT- 
IVE DAMAGES. 





WHITE v. MILWAUKEE CITY R. CO. 





Supreme Court of Wisconsin, 1884. 


1. Negligence, when a Question for Jury.—Cireum- 
stances whereby a railway car was derailed and a pas- 
senger injured, held a question for the jury in an action 
for damages for negligence. 


2. Actions for Personal Injuries—Power of Court to 
order Physical Examination of Plaintiff.—In an action 
for personal injuries, where there is a question as to 
the extent of the injuries, it is competent for the court, 
in the exercise of a sound discretion, to direct the 
physical examination of the plaintiff by physicians. 


3. Grounds for awarding Prospective Damages.—In 
such a case, a special finding by the jury that the plain- 
tiff sustained temporary injury of the right leg, which 
may prove permanent, is not a sufficient basis for as- 
sessing damages for future or permanent disability. 


This action was brought by the plaintiff to re- 
cover damages for personal injuries alleged to 
have been received by her through the negligence 
of the defendant company, its agents and servants, 
while riding in one of its street cars. 

The facts of the case are briefly as follows: The 
defendant operates two tracks of street railway. 
running north and south on East Water and Reed 
streets, in the city of Milwaukee. These streets abut 
each other at the Menominee river, and are con- 
nected by a swing bridge across that river, near 
the Union Depot. The tracks are laid upon the 
bridge. The west track is used exclusively for 
cars south, and the east track for those going 
north. At the time of the injury, the plaintiff was 
a passenger in one of the cars of the defendant, go- 
ing north on the east track on Reed street, which 
is the street south of the river. A loaded wagon 
had broken down on the bridge and obstructed 
that track. The car in which the plaintiff was 
riding was safely and properly removed to the 
west track, and just as it was driven upon the 
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bridge the forward wheels left the track. The jolt 
of the car caused thereby, threw the plaintiff from 
her seat, and caused the injury complained of, 
which was a bruise of one of her limbs below the 
knee. 

The ends of the rails of the west track on the 
south abutment next the bridge were constructed 
with frogs, which seem to be nothing more than a 
widening of the rails at the ends. ‘There were 
also frogs on the ends of the rails on the bridge 
next the north abutment thereof. The same rail 
was used on the east track, the frogs being upon 
the ends of the rails, on the north abutment. and 
on the bridge next the south abutment. ‘Thus it 
will be seen that, whichever way the bridge was 
turned, the location of the frogs was the same. 
The purpose of these frogs was to overcome the 
disturbance of the rail by the swaying of the 
bridge, and to keep the car wheels on the track 
when they should strike the bridge or the abut- 
ment, although the track might be out of line. It 
will thus be seen that no precautions were em- 
ployed in the construction of the tracks with ref- 
erence to a car running, as did this car, north on 
the west track. 

The testimony given on the trial tends to show 
that the car was being driven rapidly when it 
jumped the track. In answer to the question, 
‘“‘What caused said car to leave the track and 
strike the arch of the bridge?”’ the jury answered, 
**Fast driving,and the absence ofa frog on the west 
track of the bridge.” 

The jury also found the defendant was negli- 
gent, and the plaintiff was not; that the plaintiff 
sustained temporary injury to the right leg, which 
may prove permanent, and assessed her damage 
at $650. A motion for a new trial was denied, 
and judgment entered for the plaintiff pursuant to 
the verdict. 

The defendant appeals from the judgment. 

Lyon, J., delivered the opinion of the court: 

I. It is claimed on behalf of the defendant,that no 
sufficient evidence was given upon the trial to sup- 
port the finding that the defendant was guilty of 
negligence, which caused the injuries complained 
of. 

We do not think that negligence can be imputed 
to the defendant by reason of the manner in which 
it constructed its railway. The track seems to 
have been laid in the usual and proper manner, 
and the frogs placed in the proper positions to 
keep the cars upon the track when they passed the 
bridge. In view of the direction in which the 
cars were moved on the respective tracks, it would 
be unreasonable to require the defendant to con- 
struct its tracks to guard against a contingency 
such as occurred in the present case. Moreover, it 
does not appear that the company, in this respect, 
has violated any of the requirements of its charter, 
or any order or direction of the authorities of the 
city of Milwaukee. 

It is obvious, however, that a car passing north 
on the west track, from the south abutment to the 
bridge (as was the car in question),* would be 





much more liable to leave the track than one go- 
ing in the opposite direction on the same track. 
This fact would render it the duty of the servants 
of the defendant in charge of the car, to exercise 
more caution to keep the car on the track than 
would be required were it moving in the opposite 
direction. Manifestly, the most effectual precau- 
tion that could be used to keep the car on the 
track, or at least to prevent injury to passengers if 
it left the track, would be to drive slowly from 
the abutment to the bridge. The testimony in the 
case, although conflicting, tends to show that this 
ear was driven rapidly at that point. Whether 
moving the car at such a rate of speed was or was 
not negligence, is peculiarly a question of fact for 
the jury. The finding in that behalf is supported 
by the evidence. We conclude, therefore, that 
there was no error in submitting the question of 
defendant’s negligence to the jury, and the ver- 
dict on that question can not be disturbed. 

Il. The testimony of the plaintiff and some of 
her witnesses,tends to show that,at the time of the 
trial, she had not recovered from the effect of the 
injuries; that her limb was not then in a normal 
condition; and that the effect of such injuries 
would or might be permanent. She testified that 
five physicians had examined her limb, amongst 
whom was Dr. Hare. During the trial, counsel for 
the defendant made the following request, and the 
following proceedings were thereupon had: 
**Defendant’s counsel: We ask of the court to 
direct the plaintiff, who is now present, to submit 
her limb for examination in a private room at- 
tached to the court room, privately, to Drs. Senn 
and Hare, who are now present, and that if she 
wish she can be accompanied by any of her own 
female friends who are present, or any other 
physician whom she chooses. Court: I do not see 
anything improper in the request, but [ do not 
think I have any authority to compel a suitor to 
submit, in a case of this kind, to any examination 
against his or her will, I therefore refuse the ap- 
plication Defendant excepts. Plaintiff's counsel 
says: The plaintiff herself declines to have the 
examination, in the absence of her physician, 
who, as her attorney is informed and believes, has 
left the city since he has been on the witness 
stand.” 

It will be seen that the court denied this request 
on the sole ground that he had no authority to 
compel the plaintiff to an examination against 
her will. On principle and authority, we are satis- 
fied that this was error. The then condition of 
the injured limb had a most important bearing up- 
on the question as to whether the plaintiff's in- 
juries were permanent, and an examination at 
that time, the results of which would have- been 
put in evidence before the jury, would, in all prob- 
ability, have greatly aided them in determining 
the extent and consequences of the injury. It 
would, or might have been, more satisfactory and 
conclusive evidence on that subject than the state- 
ments of the plaintiff, or the opinions of the medical 
witnesses. The application for her examination 
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contained in it every reasonable safeguard against 
offending the modesty or delicacy of the plaintiff; 
and although she might shrink from the examin- 
ation, yet the ends of justice imperatively de- 
manded that she submit to it. Such examinations 
are frequently ordered in courts in cases of di- 
vorce for impotency, and in cases of alleged preg- 
nancy, and the authority of the court to order them 
has never been questioned, so far as we are ad- 
vised. 

In Walch v. Sayre, 52 How. Pr. R. 334, the 
power of the court in a proper case to order a per- 
sonal examination is asserted, and it is there said 
that it rests upon the same principle as does the 
power to compel the discovery of books, papers, 
and documents, the difference being that, in : 
case like this, the principle extends to things or 
substances as well.. Schroeder v. C. R. 1. & P. 
Ry. Co., 47 Iowa, 375, is to the same effect. The 
opinion of Beck, J., in that case, and of Jones J., 
in Walch v. Sayre, supra, contains very able and 
satisfactory discussions of this question. 

It is said by the learned counsel for the plaintiff 
that it rests in the sound discretion of the court 
to order or refuse an examination. Perhaps it 
does. But that discretion has not been exercised 
here. The court expressly denied the application 
because of alleged want of power to grant it. We 
hold that, in a proper case, the court has power to 
order an examination, and that this is a proper 
case in which to exercise it. 

III. It has already been stated that, to the ques- 
tion, ‘*What injury did the plaintiff sustain, if any, 
by such accident?” the jury answered: **Tempo- 
rary injury in the right leg, which may prove per- 
manent.”” 

This is but little, if anything, more than a find- 
ing that the injury may possibly be permanent. 
A mere possible continuance of disability by rea- 
son of an injury, is not a proper element of dam- 
ages. To justify the jury in assessing damages 
for future or permanent disability, it must appear 
by the proofs that continued or permanent dis- 
ability is reasonably certain to result from the in- 
jury complained of. It is fair to assume that the 
jury predicated their assessment of damages in 
part upon the possibility of permanent injury. 
This, also, is error. 

Other errors were assigned and argued by 
counsel, but as the above views are decisive of the 
case, it is unnecessary to consider them. 

The judgment of the county court is reversed 
and the cause will be remanded for a new trial. 





INJUNCTION AGAINST AN ORAL SLANDER 
OF ONE’S BUSINESS. 


LOOG v. BEAN.* 
English High Court of Justice, Chancery Division, 
and Court of Appeal, 1884. 


*s.C. 41 L. T. (N. S.), as reported by W. C. Biss., Esq., | 
Barrister at Law. . 











. 

1. Injunction against Oral Slander of Business.— 
Where a defendant, who had been in the employ of the 
plaintiffs, had been making statements to the plaint- 
iffs’ customers injurious to their business, and trying 
to interfere with their customers making payments to 
them, an interlocutory injunction was granted restrain- 
ing him from doing so. 


2. Discharged Employee—Restrained in Respect of 
Receiving and Opening his own Letters.—An injune- 
tion was also granted, ordering the defendant, who had 
resided at the plaintiffs’ place of business, to withdraw 
a notice given by him to the post-office, to send any let- 
ters addressed to him there to another address, the 
plaintiffs undertaking not to open any letter addressed 
to the defendant except at certain fixed times, with 
liberty to the defendant to be present. 


The plaintiffs were a limited company, carrying 
on the business of selling and letting sewing 
machines under the name of Hermann Loog, 
Limited. 

In 1882 the defendant, E. C. Bean, was engaged 
by them as manager of a branch establishment at 
Portsea, ata salary of £2 per week, the engage- 
ment being determinable by a week’s notice. An 
agreement was entered into between the plaintiffs 
and the defendant, dated the 13th Oct. 1882, which 
(inter alia) provided that ‘‘all letters and corres- 
pondence, though addressed to the said E. C. Bean, 
unless referring to private affairs, shall be deemed 
to be the property of the company, and may be 
opened by any director thereof, or any person 
authorized by the company to do so, and posses- 
sion thereof shall be taken by the company when- 
ever desired by the ofticers.”” It was provided 
that the defendant was to reside on the company’s 
premises, and he conducted their business there 
from the date of the agreement. 

On the 9th of January, 1884, the defendant was 
dismissed by the company, receiving a week’s 
salary in lieu of notice. 

On the 12th February this action was com- 
menced,-in which the plaintiffs asked for an ac- 
count of the defendant’s transactions as their agent, 
and for an injunction restraining the defendant, 
his agents or servants, from stating to the 
plaintiff's customers, or any other person or per- 
sons, that the plaintiffs were about to stop pay- 
ment, or were in difficulties, or insolvent, or mak- 
ing any statements to the above or the like effect, 
and from in any manner slandering the plaintiffs 
or injuring their reputation or business; and also 
from giving notice to any of the plaintiff's custom- 
ers not to pay the plaintiffs any moneys due or 
owing to the plaintiffs in respect of the hire of 
machines or otherwise, and from in any 
manner intermeddling with the plaintiffs’ 
customers, or making use of the knowledge 
or influence he acquired as the plaintiffs 
agent so as to injure the plaintiffs or their 
business; and also from giving notice to the post- 
office, or any other persons, requiring the letters 
addressed to the defendant at the plaintiffs’ resi- 
dence, or their office used by him while he acted 
as the plaintiffs’ agent, to be redirected and sent 
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to the defendant, and from in any manner inter- 
fering with the plaintiffs’ opening and taking 
possession of such letters other than those relating 
to the defendant’s private affairs; and for an order 
that the defendant should forthwith withdraw the 
notice which he had already given to the post-of- 
fice at Portsea, requiring letters to be re-directed 
as above mentioned, and deliver up to the plaint- 
iffs all letters which had already been so re-di- 
rected other than those relating to the defendant's 
private affairs. 

The customers of the company were chiefly 
seamstresses, or other working people, and from 
affidavits made by them it appeared that the de- 
fendant had made statements such as the following : 
‘To one, that the plaintiffs’ firm was a swindle, 
and that he could supply a better machine than 
the one she had purchased from the plaintiffs; 
to another, that she need not pay the plaintiffs 
any of the money remaining due for a machine, 
as ithad been supplied by himself; to another 
that she need not pay for a machine until the de- 
fendant was settled with in court; to another that 
she need not pay the plaintiffs any more money 
for a machine she had hired; to another that she 
had better not pay the plaintiffs any more of the 
installments on a machine she had bought, as they 
were bankrupts; to another, that a machine she 
had bought from the plaintiffs would only last 
three months longer; to another, that he 
thust not pay anybody but the defendant fora 
machine he had bought, as it was his property, 
and that the defendant was going to stop all his 
customers from paying any money till he got his 
account against the plaintiffs settled; and simi- 
lar statements to several other persons. 

On leaving the plaintiff’s service the defendant 
gave notice to the post-office at Portsea to for- 
ward to him at his address in Landport all letters 
addressed to him at the company’s place of busi- 
ness.. The defendant in his affidavit deposed that 
with the exception of two, all the letters which 
had been so re-directed to him referred only to 
his private affairs, and he returned those two to 
the senders, saying that he was no longer connect- 
ed with the plaintiffs. He alleged that he was to 
some extent a partner with the plaintiffs, as he 
had bought in certain stock, for which he had 
not been paid, and that an arrear of salary 
was due to him. These statements were, how- 
ever, denied by the plaintiffs’ manager. 

One of the plaintiffs’ witnesses deposed that on 
the 2nd Jan. 1884 she hired a machine from the 
defendant, as manager of the plaintiff's business, 
and that on or about the “24th Jan., thinking that 
the defendant was still their manager, she called 
on him, and asked him to take the machine away, 
which he did, and she paid him 7s. for the hire of 
it. The defendant did not communicate this to 
the plaintiffs until the 21st Feb., when he called 
at their office at Portsea, and tendered the machine 
together withthe 7s. This the defendant admitted 
in his affidavit. It also appeared that the de- 





fendant had received letters with money enclos- 
ures, which he had not handed to the plaintiffs 
until some time after. 

On the 7th March 1884 the plaintiffs moved for 
the injunction mentioned above. 

Northmore Lawrence for the plaintiffs : Oswald, for 
the defendant, referred to Bullen & Leake’s Pre- 
cedents of Pleading, 3rd edit. p. 306; Underwood _ 
v. Parks, 2 Str. 1200; Barnes v. Holloway, 8 T. R. 
150. 

PEARSON, J.—Upon the materials now before me 
the only conclusion I can come to is, that this is a 
case of gross dishonestyon the part of the defendant. 
The defendant having beenan agentto the com- 
pany,and having been discharged from their service 
has thought it consistent with his duty to go about 
among the customers of his late employers and to 
make all manner of statements about their position 
and im depreciation of the goods supplied by them 
such as are calculated to be injurious to their 
business. On that part of the case, independently 
of any other question, there must be an injunction 
to restrain the defendant from continu- 
ing such proceedings. Then, in regard to the 
letters addressed to the defendant at the plaintiff’s 
place of business, it appears there is a clause in 
the agreement entered into between the plaintiffs 
and the defendant that all letters, though addressed 
to thedefendant, unless referring to his private 
affairs, should be deemed to be the property of the 
company and might be opened by any director or 
person authorized by the company, and that pos- 
session thereof should be taken by the company 
whenever desired by the officers. Now the de- 
fendant has given directions to the post-office 
authorities that all letters addressed to him at. the 
plaintiffs’ place of business are to be re-directed 
to his private address. This applies to all the 
letters so addressed to him, and it would be evi- 
dently impossible for the authorities of the post 
office to distinguish between the letters concerning 
the business of the firm and those concerning the 
defendant’s private affairs. I have therefore to 
consider whether all the letters addressed to the 
defendant ought not to go to the company in the 
first instance. The terms of the clause in the 
agreement are, that all the letters are to be con- 
sidered as the property of the company unless re- 
ferring to the defendant’s private affairs. It is 
submitted on behalf of the plaintiffs that it is im- 
possible that anyone should know this withont in- 
specting the letters. LIagree with this, but for the 
defendent it is said that the meaning of the clause 
is this: ‘*That only letters which are shown not to 
be the defendant's private letters are to be opened 
by the company.’’ But in Sheppard's Touchstone 
7th edit. p. 87, I find it laid down that in the con- 
struction of a deed you are at liberty to transpose 
the words in a sentence in order to make it sensi- 
ble; and I find that I have only to transpose the 
words ‘‘may be opened by any director or any 
person authorized by the company to do so,” 
which are in this sentence, and to put them in be- 
fore the words, ‘“‘though addressed to the said E. 
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C. Bean,”’ and then the sentence is perfectly easy 
to be understood. And this is evidently what was 
intended, for otherwise it would be impossible for 
the plaintiffs to openany ofthese letters. I there- 
fore have no difficulty in granting the injunction 
to restrain the defendant from giving instructions 
to the post-office to re-direct letters to his private 
address, but these letters are to be sent to the 
plantiffs’ place of business, and they must under- 
take to forward to the defendant any letters which 
they have reason to believe refer to his private 
affairs. 

From this decision the defendant appealed. 

Oswald for the appellant.—The defendant had a 
right to have all letters addressed to him forwarded 
to his new address, and he has only received two 
which did not relate to his private affairs. ‘The 
injunction with reference to withdrawing the 
notice to the post-office is mandatory, and the 
court will not grant such an injunction upon an 
interlocutory application, except in special cases: 
Bonner v. Great Western Railway Company, 48 L. 
T Rep. N.S. 619; 24 Ch. Div. 1. There is no case 
in which the court has granted an injunction 
against oral slander. Such a case should be tried 
before a jury. There is only one case in which it 
has interfered by interlocutory injunction to re- 
strain a written libel: Hill v. Hart Davies, 47 L. 
T. Rep. N. 8. 82; 21 Ch. Div. 798. Northmore 
Lawrence for the plaintiffs.—Since the Judicature 
Acts the court will restrain libelous statements 
which are calculated to injure a business : Thorley’s 
Cattle Food Company v. Masham, 42 L. 'T. Rep. 
N.S. 851; 14 Ch. Div. 763; Thomas v. Williams, 43 
L.-T. Rep. N. 8. 91; 14 Ch. Div. 864. It cannot 
make any difference in principle whether the 
statements are written or oral. [Corron, L. J. 
—Do you insist on retaining the words ‘‘or to any 
other person or persons?’’] If the injunction 
applies only to statements to customers the plaint- 
iffs will be satisfied. [CoTron, L. J.—Then we 
need not hear you further on that part of the case.] 
Then with reference to the notice to the post-oftice. 
The evidence shows that the defendant received 
letters containing money for the plaintiffs, and 
gave them no notice of it until after this action 
had been commenced. ‘The defendant admits that 
he received two letters belonging to the plaintiffs 
since his dismissal, but, as he managed a large 
business for them it is almost certain that he has 
received more. In Stapleton v. The Foreign 
Vineyard Association, 11 L. T. Rep. N.S. 77 an 
order was made providing for the opening of letters 
under circumstances somewhat similar to the 
present. This is a case in which a mandatory in- 
junction should be granted on a motion. 

Cotton, L. J.—This is an appeal from an inter- 
locutory injunction granted by Pearson, J., against 
the defendant, who had formerly been in the em- 
ploy of the plaintiffs, and whose engagement was 
put an end to in the beginning of January last. 
The injunction went to two points—first, to re- 
strain the defendant from making certain libelous 
statements with reference to the trade and business 





of the plaintiffs. The order has not yet been 
drawn up, and therefore we do not know the exact 
terms of it, but the indorsement of Mr. Northmore 
Lawrence's brief which has been handed up to us 
is *‘to restrain the defendant, his agents and ser- 
vants, from stating to the plaintiff's customers, or 
to any other person or persons, that the plaintiffs 
are about to stop payment, or are in difficulties, or 
insolvent, or making any statements to the above 
or like effect, and from in any manner slandering 
the plaintiffs in their business, and also from giv- 
ing notice to any of the plaintiffs’ customers not 
to pay to the plaintiffs any money due or owing to 
the plaintiffs in respect of the hire of machines or 
otherwise.” The registrar, who is in court, tells 
me that he thinks the words *‘or any other person 
or persons’’ would not have been in the order if it 
had been drawn up, because in the registrar’s note 
the only word is ‘‘customers."” Now, with that 
qualification, the order, in my opinion, is clearly 
right, and it was only because we thought that 
Mr. Lawrence probably would insist upon the in- 
sertion of these words, *‘or any other person or 
persons,” that we asked him whether he objected 
to their being struck out. It appears from the ev- 
idence that statements such as are prohibited by 
the order were made by the defendant. Here isa 
man who had been in the employ of the plaintiffs, 
making to their customers slanderous statements 
with regard to the business of the company, and 
trying to induce the customers not to pay the 
sums which they owe to the plaintiffs. ‘The court 
has of late granted injunction in cases of libel, and 
why should it not also do so in cases of slander? 
It is clear that slanderous statements such as were 
made to old customers in this case must have a 
tendency materially to injure the plaintiffs’ busi- 
ness; they are slanders therefore spoken against 
their trade. It is not necessary, therefore, in my 
opinion, to show that loss has actually been in- 
curred in consequence of them. If they are caleu- 
lated to do injury to the trade the plaintiffs may 
clearly come to the court. There is no doubt more 
difficulty in granting an injunction as regards 
spoken words than as regards written statements, 
because it is difficult to ascertain exactly 
what fis fsaid. But when the defendant is 
proved to have made certain definite statements 
such as are mentioned in the order, in my opin- 
ion an injunction is properly granted to prevent 
his repeating them. Then the second part of the 
injunction, which is in part mandatory, restrains 
the defendant from giving instructions to the post- 
master as to his letters, and orders him to with- 
draw a notice that he has already given to the 
postmaster. Objection is taken to that on the 
ground that it is a mandatory injunction, and that 
the defendant had a right to give directions to the 
postmaster to send his letters to his actual address. 
I need hardly say anything about the mandatory 
injunction being granted. This court, when it sees 
that a wrong is committed, has a right at once to 
put an end to it, and has no hesitation in doing 
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so by a mandatory injunction if it is necessary for 
the purpose. Then as to the merits, undoubtedly 
a man when he changes his address has a right to 
give directions to a postmaster to send on to him 
his letters, but that assumes that they are his let- 
ters; and what we find here is, that the defendant 
was formerly residing at the plaintiffs’ office as a 
servant of the plaintiffs, and a very large propor- 
tion of the letters addressed to him were undoubt- 
edly letters relating to the business of the compa- 
ny, though of course there might be some letters 
which would be marked *‘:private.”’ By means of 
his notice to the postmaster the defendant has got 
at least some letters which ought to have been 
treated as the letters of the plaintiffs, and to have 
been sent on to them. Instead of doing that the 
defendant has opened them, and not until some 
time afterwards has he given them to the plaint- 
iffs, or offered to them the money, intended for 
them which was in the letters. There is also a 
case where money was paid to the defendant for 
the hire of a sewing-machine of the plaintiffs, and 
the machine was returned, and he did not for some 
considerable time send the money or the sewing- 
machine to the plaintiffs. The defendant having 
so acted, the case is in my opinion one in which it 
is the duty of the court to interfere, and to see that 
he does not by reason of his having been employed 
in the plaintiffs’ house of business obtain letters 
which are intended for them, and really belong to 
them, but which have come, under his directions 
given to the postmaster to his own private address. 
Some of them in consequence of their being for- 
warded to him at his own house have admittedly 
not gone, as they ought to have gone to the ad- 
dress of those persons who had been his employ- 
ers. I do not rely in any way on the terms of the 
agreement, because that was an agreement which 
was to last during the engagement, which engage- 
ment has now been put an end to; but we ought, 
in my opinion, to interfere, and I think that the 
proper order will be to continue the injunction as 
regards the defendant’s notice to the post-oftice 
on the conditions that the plaintiffs must under- 
take, in addition to the undertaking they have al- 
ready given, not to open the letters which are ad- 
dressed to him at their office except at two hours 
in the day, in the morning and afternoon when 
the post comes in, and that the defendant shall 
have liberty at those hours to attend there, and al- 
so that they must undertake to deliver to him, in- 
stead of ferwarding to him, any letters which re- 
late to his private business. ‘Then comes the 
question of costs. We have slightly modified the 
order as it comes before us, yet I think that ought 
not to prevent the appellant, who in substance has 
failed, from paying the costs of the appeal. 
BowENn, L. J.—I am of the same opinion. The 
appellant complains of this interlocutory injunc- 
tion in both its parts, and I will take them one 
after the other. The first part of the injunction 
restrains the defendant from making or publishing 
any slanderous statements about the plaintiff com- 
pany or their business. Now, has the court juris- 





diction to grant such an injunction? It seems to 
me to be clear that it has. There is a wrong done 
which is actionable if it has been committed, and 
which naturally would, if repeated or persisted in, 
affect injuriously the property or trade of the 
plaintiff company. It has been held since the Ju- 
dicature Act that a plaintiff is entitled to the.pro- 
tection of the court against a wrong of that sort 
which is contained in a written document; that is 
to say, the court will restrain the publication of a 
libel which is immediately calculated to injure the 
property and trade of the person against whom it 
is directed. Then can there be any distinction in 
principle between a slander which is contained in 
a written document, and a slander which is not? 
In the cases of Thorley’s Cattle Food Company v. 
Massam (ubi sup.) and Thomas vy. Williams (ubi 
sup.) the court interfered to restrain the slander 
which was placed upon paper, so that clearly in 
the case of such written slander as is naturally at- 
tended with injury to property and business, the 
court has jurisdiction to interfere, and it appears 
to me that the same principle must apply to spok- 
en slander. Then I come to the next question, 
about the notice to the postmaster. The defend- 
ant changes his address from the plaintiff compa- 
ny’s Office to a private residence, and sends to the 
postmaster a notice that all letters addressed to 
him at the plaintiffs’ office are to follow him to his 
own residence. Now, a man has a right, when he 
changes his address, to tell the postmaster to send 
his own letters after him; but it is obvious that he 
has no right to right to tell the postmaster to send 
somebody else’s letters after him. The question 
here is whether the defendant has not done some- 
thing more than tell the postmaster to send his 
own letters after him—his letters relating to his 
own private business; and I think he has, because 
letters addressed to an agent at the office of his 
principal are frequently addressed to him as a 
servant, though there may of course be among 
them private letters which belong in law to him. 
There may be signs which would show whether 
the letters belong to the servant or to his master— 
for instance, words written on the envelope. But 
the servant has no right, merely because letters 
are addressed to him, to say that they are his own 
if there is nothing on the envelopes to show that 
they are his own, and not his employer's letters. 
Therefore, his notice to the postmaster is clearly 
too large, because all the letters which are ad- 
dressed to him at his place of business do not be- 
long to him. That is obvious in principle, and is 
shown to be true in fact, because he has actually 
had letters sent to him which do not belong to 
him. I think, therefore, the injunction in that 
respect is right. Ido notin the least rely upon 
Stapleton v. Foreign Vineyard Association, 11 L. 
T. Rep. N.S. 77, which indeed is not in point; but 
it seems to suggest a modus vivendi in this case, 
which is, that the letters should be opened by 
those persons to whose premises they are ad- 
dressed, but in the presence of the appellant, and 
that they should be handed over to him if they ap- 
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pear to relate to his own private affairs. 

Fry, L. J.—I am of the same opinion. It must 
not be taken that, by our omitting the words ‘‘any 
other person or persons,”’ we decide that the court 
can only grant an injunction with regard to cus- 
tomers. If Mr. Lawrence had insisted upon those 
words, it would have been necessary to decide 
whether they could be inserted, but, as he did 
not, itis unnecessary for us to give any opinion 
on the point. I conceive that the court has 
plainly jurisdiction to grant injunctions against 
slander, as well as against libel. At the 
same time [ ain not unconscious of the inconveni- 
ence which would result from trying actions for 
slander on motions to commit. I think that re- 
quires careful consideration in any case in which 
the court is asked to grant an injunction against 
slander. Then, with regard to the notice to the 
postmaster. It seems to me, for the reasons given 
by Bowen, L. J., that the notice was too large, 
and I come to that conclusion from the very simple 
fatt that it has induced the postmaster to send to 
the defendant letters which belong to the plaintiffs. 
Then the question as to who is to open letters is un- 
doubtedly one of considerable difficulty, for this 
reason, that the court is averse from interfering 
with a legal right except so far as is 
absolutely necessary, and in the present case 
the court would not desire to interfere with 
the legal right in the letters. But that right 


cannot be ascertained until they are opened; they 


must be opened by somebody, and therefore the 
court has to determine who is to open them. 
There are many reasons which induce me to think 
that the plaintiffs are the proper persons to open 
them. In the first place, the letters are addressed 
to their place of business; and in the next place, 
there appears to be a presumption prima facie that 
most of the letters addressed to the defendant 
coming there are letters which are addressed to the 
defendant on their business; and lastly the de- 
fendant has certainly behaved, with regard to 
some of the letters, and with regard to his other 
relations to his former employers, in a manner 
which is not creditable to him, and which, as be- 
tween him and the plaintiffs, renders it most ex- 
pedient that the opening should be done by them 
in his presence than by him in their presence. I 
therefore entirely agree with the opinion which 
has been expressed in that respect by their Lord- 
ships. 

Solicitors for the plaintiffs. Michal Abrahams, 
Son, and Co: Solicitor for the defendant, A. W. 
Mills. 


Nore.—It is an established principle that courts of 
equity exercise their jurisdiction only for the purpose 
of protecting property, and not for the purpose of 
protecting character or reputation,! or preventing 
personal injuries? or crime.’ Accordingly they will not, 
as a general rule, enjoin criminal prosecutions ;4 but one 


1 Brandreth v. Lance, 8 Paige, 24. 

2 Crowder v. Tinkler, 19 Ves. 617. 

3 Eden Inj. 66; Kerr Inj. 2; Holiers*taffe v. Saunders.6 
Mod. 16; Gee. v. Pritchard, 2 Swanst. 402, 413. 

4Montague v. Dudman, 2 Ves. Sen. 396; Saull v. 





or two exceptions to this stat ement are met with in the 
books,’ though their jurisdiction is not in all cases 
ousted by the fact of crime,§ as shown by the fact that 
they constantly exercise it to enjoin nuisances,’ to en- 
join the carrying of infants out of the country, although 
this may amount to kidnapping, and to compel, the 
holders of trust funds to account, although an account- 
ing may disclose embezzlement.’ They will not there- 
fore restrain the publication of a libel, merely because 
it is a libelinjurious to the plaintiff’s feelings or 
character, but they will restrain such publication on 
slight grounds where it will also involve an injury to 
property rights. They have therefore enjoined the 
publication of letters, on the ground that the owner 
might possibly derive a benefit from publishing them 
himself’ and even on the doubtful ground of the 
plaintiff being the owner of the paper on which 
they were written.” But they have uniformly 
refused to enjoin such publications where no rights of 
property were involved," on the ground that the grant- 
ing of such injunctions would be an unwarrantable in- 
terference with the liberty of the press, which consists 
in the unrestricted right of publishing, subject to civil 
or criminal responsibility at the hands fof a jury, and 
not at the hands of a judge in equity.“ At the same 
time they have constantly granted injunctions against 
publishing on the ground of property," proceeding on 
a principle analogous to that on which} they proceed in 
enjoining the counterfeiting of trade-marks.“ The 


Browne, L. R. 10 Ch. 64; Kerr v. Corporation of Preston, 
6 Ch. Div. 463; Portis v. Fall, 34 Ark. 375; Gault v. Wal- 
lace, 53 Ga. 675; Phillips v. Mayor of Stone Mountain, 61 
Ga. 336. 

5 Mayor of York v. Pilkington, 2 Atk. %#2; Turner v. 
Turner, 13 Jur. 218. 

6 Saull v. Browne, L. R. 10 Ch. 64. Compare Atty.-Gen. 
v. Cleaver, 18 Ves. 2 1, 220. 

7 Atty.-General v. Blount, 4 Hawks, 281; Atty.-General 
v. Hunter, 1 Dev. Eq. 12: Atty. General v. Forbes, 1 
Mylne & Cr. 123; Atty.-General v. Johnson, 2 Wils. Ch. 

7; Atty.-General v. Sheffield Gas Consumers’ Co.,3 De 
Gex, M. & G. 304; Hamilton v. Whitridge, ll 
Md. 128; Catlin v. Valentine, 9 Paige, 575; Burnt 
Island Seal Fishing Co. v. Trotter, 5 Wilson & 
Shaw, 649; St. Ilelen’s Smelting Co. v. Tipping, 
ll H. L. Cas. 642; Soltau v. De Held, 2 Sim. (N. 8.) 133; 
Walter v. Selfe, 4 De Gex & Sm. 322; Crump v. Lambert, 
L. R. 3 Eq. 409; Ross v. Butler, 19 N. J. Eq. 294; Harrison 
v. St. Mark’s Church, 12 Phila. 259; Bittman v. Repp, 50 
Md. 516; Adams v. Michael,38 Md. 123; Fish v. Dodge, 4 
Denio, 311. 

8 Atty.-Gen. v. Brown, 1 Swanst. 265, 303-305. Compare 
Atty.-Gen. v. Middleton, 2 Ves. 329. 

® Thompson v.Stanhope, Ambler, 737: Earl of Granard 
v. Dunkin, 1 Ball & B. 207. 

10 Pope v.Curl, 2 Atk., 342. 

ll Anon., 2 Atk. 469; Gee v. Pritchard, 2 Swanst. 402 
426; Martin v. Wright, 6 Sim. 297; Seeley v. Fisher, 11 
Swanst. 581; Clark v. Freeman, ll Beav. 112; Southey v. 
Sherwood, 2 Mer. 435; Fisher v. Apollinaris Co., L. R. 10 
Ch. 297; Prudential Ins. Co. v. Knott, L. R. 10 Ch. 142 
(overruling Dixon v. Holden, L. R. 7 Eq. 488, and Spring- 
head Spinning Co. v. Riley, L. R.6 Eq. 551); Murray v. 
Benbow, Jacob, 474, n.; Perceval v.Phipps,7 Ves. & B.,19; 
Mulkern v. Ward, L. R. 13 Eq. 619; Lawrence v. Smith, 
Jacob, 471; Brandreth v. Lance, 8 Paige, 24; Singer Man. 
Co. v. Domestiv Sewing Machine Co., 49 Ga. 70; Wetmore 
v. Scovell, 3 Edw. Ch. 515. 

12 Fleming v. Newton, 1 H. L. Cas. 363, 376. 

13 Duke of Queensberry, cited in Millar v. Taylor, 4 
Burr. 2330; Morris v. Kelly, 1 Jac. & Walk. 431; Barfield 
v. Micholson, 2 Sim. & Stu. 1. 

14 Maxwell v. Hogg, L. R. 2 Ch. 305; Croft v. Day, 7 
Beav. 81; Perry v. Truefit, 6 Beav. 66, 73; Knott v. Mor- 
gan, Keen, 213; Hall v. Burrows, 4 DeGex, J. & 8. 150, 158; 
Ainsworth v. Walmsley, L. R. 1 Eq. 518; Maxwell v. 
Hogg, L. R.2 Ch. App. 314; Gilman v. Hunnewell, 122 
Mass. 139; Filley v. Fessett, 44 Mo. 168, 177; Skinner v. 
Oakes, 10 Mo. App. 45, and cases there cited. In Routh 
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judgment in the principal case rests upon the same 
principle, namely, the propriety of restraining a person 
from uttering oral slanders and doing other acts inju- 
rious to the business of another. The only interest in 
the above case, centers in the application of this princi- 
ple. It is the first case which we recollect having seen, 
where a court of equity has enjoined.the uttering of an 
oral slander. But there is no novelty whatever in the 
principle upon which it proceeds; and it is as good an 
illustration as we have met with of the fact that the 
law does not depend upon cases, or upon instances, but 
upon principles. 


v. Webster, 10 Beav. 561, Lord Langdale, M. R., granted 
an injunction to restrain the publication of the com 
plainant’s name as a director in a joint stock company. 








WEEKLY DIGEST OF RECENT CASES. 


Iowa, ° 3, 5, 6, 16 
LOUISIANA, ° 1,17 
MAINE, 7, 8, 9, 10, 11, 12 
MICHIGAN, ‘ ° 2, 13, 14 
MINNESOTA, . . ‘ " . 15 
NEBRASKA, . ‘ - P 4 


1. ARBITRATION—Notice—Hearing—Nullity. 

The award of arbitrators appointed under a sub- 
mission, as arbitrators properly so called, rend- 
ered without fixing a day or days for meeting, or 
without notice of such meeting or meetings to either 
party, isa nullity. The refusal of one of the arbi- 
trators and of the umpire to hear and consider tes- 
timony on contested matters is equally fatal to the 
validity of the award. Dreyfous v. Hart, 8. C. La. 
Dec. 15, 1884. 


2. BankinG—Sale of Note Left for Collection Dis- 
charges Surety, when. 

Leaving a note at a bank for collection does not 
authorize the bank to sell it. And if the bank 
does sell it without authority, and satisfies the 
payee, the purchaser can not afterwards collect it 
as against a surety of the maker. And if the 
purchaser has left the payee to suppose that the 
note was regularly taken up, the latter can not, 
after the maker’s death and on being made a party 
to a suit upon the note against the surety, be re- 
quired to elect: between affirming the sale, and 
rescinding it and restoring the money which he 
has received in payment of it. The maker of a 
note that has been sold to satisfy the payee will 
continue liable upon it if he consents to do so; but 
his consent will not bind his surety. Whether one 
who in good faith has purchased a note that has 
been sold without authority has not a remedy 
against the vendor, quere. Fuiler v. Bennett, 8. 
C. Mich. Nov. 19, 1884; 21 N. W. Rep. 433. 


3. BastarDy.—Evidence of Paternity of a Former 

Child. 

Evidence as to who was the father of an illegitimate 
child born some 14 months before the birth of a 
second child, with whose paternity defendant is 
charged, is admissible as tending to corroborate 
defendant’s testimony denying that he is the 
father of the child. State v. Woodworth, S. C. 
Iowa, Dec. 3, 1884; 21 N. W. Rep. 400. 

4, COLLATERAL SECURITIES.—Expenses of Collection 

—Attorney’s Fee. 

Where a debtor places in the hands of his greditor 
collateral securities to secure the debt owing by 





him, and which must be collected at expense and 
cost, if collected at all, the pledgee has the right to 
proceed to the collection of the securities, and the 
pledgor will be held liable for the necessary, cus- 
tomary, and usual costs and expenses of such col- 
lection, such cost and expense to be deducted out 
of the proceeds of the collateral. But he will not 
be held for the payment of unusual and uncom- 
mon expenditures or costs without consent. G.C. 
made an assignment of a mechanic’s lien and ac- 
count to B. for the purpose of securing td B. the 
payment of $1,500 to himself, and $2,912 to him as 
trustee for the estate of G. B. soon after made an 
assignment for the benefit of his creditors to W. 
W. began proceedings to enforce the mechanic’s 
lien with the knowledge and consent of C. The 
enforcement of the lien was resisted, and after 
some years of litigation, W. refused to furnish to 
his attorneys any more money to carry on the liti- 
gation, but agreed with them that they might pro- 
ceed with the litigation at their own expense and 
costs, and, if successful, retain as their compensa- 
tion a sum sufficient to pay their expenses and 
compensate them for the risk assumed, but in case 
of failure to lose the money advanced and recejve 
no compensation. This contract was made with- 
out the knowledge or consent of C. The attorneys 
proceeded with the cause and were finally success- 
ful. Held, that the pledged securities were not li- 
able for the increased attorney’s fees caused by 
such contract. Cressmanv. Whitall, 8. C. Neb., 
Nov. 19, 1884; 21 N. W. Rep. 458. 

5. EvipENCE—Proof of Handwriting by Comparison. 

The genuineness of a writing made the basis of com- 
parison must be proved by direct or positive evi- 
dence, and not by mere opinion of experts, based 
on comparison with some other writing.— Winch v. 
Norman, 8. C. Towa, Dee. 4, 1884; 21 N. W. Rep. 
511. 

6. HUSBAND AND WIFE—Judgment against Husband 

Sor Family Expenses Enforcible against Property of 

Wife. 

Where a judgment has been obtained against the 
husband alone for a debt contracted for family ex- 
penses, and assigned to another party, the assignee 
may enforce such judgment against the property of 
the wife. The court cite: Smedley v. Felt, 41 Lowa, 
588; Lawrence v. Sinnamon, 24 Iowa, 80; Finn y. 
Rose, 12 Iowa, 565; Jones v. Glass, 48 Iowa, 345; 
Farrar v. Emery, 52 Iowa, 725; s. c. 3 N. W. Rep. 
50. Frost v. Parker, 8. C. Iowa, Dec. 4, 1884; 21 
N. W. Rep. 507. 

7. INTERPRETATION OF CONTRACTS—Extrinsic Cir- 
cumstances when Looked to. 

When the words of a written instrument are of doubt- 
ful import or susceptible of different interpreta- 
tions, the circumstances under which the instru- 
ment was made, and the object to be obtained, may 
be considered by the court to enable it the better 
to ascertain the real intention of the parties from 
the language used. But when the language is free 
from doubt, it must govern, and can not be con- 
strued by outside circumstances. It is the duty of 
the court to construe the contract between parties, 
but it can not make a new one for them. In the 
principles of interpretation, applicable to wills, the 
object is to ascertain the intention of the testator 
alone. But in the case of a deed, not only the in- 
tention of the grantor is to be ascertained, but the 
understanding of the grantees, as well, or perhaps 
more accurately what they should reasonably have 
understood from the language used. Veozie v. For- 
saith, 8. C. Me. May 22, 1884; Reporter’s Advance 
Sheets. , 
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. Interpretation of Trust Deed— Whether 

Annuity Derived from Capital or Income. 

A trust deed provided that the trustees were “to 
keep and maintain the principal of said trust es- 
tates safely invested according to their best judg- 
ment, and from the income thereof to pay me the 
sum of five thousand dollars ($5,000) each year dur- 
ing my natural life.” Held: The principles of in- 
terpretation, applicable to cases of this kind, leave 
no doubt that the annuity is to be derived from in- 
come alone. Ibid. 


Interest when Apportioned between Capital 
and Income. 

Interest due on notes accrues from day to day, and 
when to be appropriated to income, may be appor- 
tioned, and unlike an annuity or dividend, which 
can be credited to income when payable, it is, when 
received, to be credited to income for the time dur- 
ing which it accrued. JIbid. 


. . Losses how Apportioned between Capital 


and Income. 


11. 
when to Income. 


12. 


A part of a trust estate, created by a trust deed, con- 
sisted of notes due from an estate which was in- 
solvent. Without going through a process of insolv- 
ency, after paying other debts against the estate in 
full, the remainder of the property, by the agree- 
ment of all the parties interested, was appropriat- 
ed to the payment of these notes, and in considera- 
tion thereof the notes, both principal and interest, 
were discharged, though not paidinfull. Held: 
the loss is to be borne pro rata by the principal and 
interest, and the interest less the loss thus ascer- 
tained, is to be credited to the income for the years 
in which it was earned and the remainder to the 
principal, except that portion of the interest earned 
before the date of the trust deed, whichis to be 
credited to the principal. Jbid. 


Repairs, when Chargeable to Capital, and 


Where the rent of mill property, held by trustees, is 
paid in repairs, it may be properly omitted from 
their account. It is not chargeable to them either 
as principal or income. Temporary repairs of 
trust property are chargeable to the income, and 
not to principal. Ibid. 


Discretion of Trustees as to Management 


— When Court will Interfere. 
Where a trust deed requires the trustees to care for, 


13 


manage, and keep the trust property according to 
their “‘best judgment,” it is their discretion which 
the grantor confided in, and not that of the court. 
If not exercised in. good faith the court may inter- 
fere, but not otherwise. It is for the trustees to 
decide whether repairs shall be temporary or per- 
manent. Ibid. 


. JUDICIAL SALE—Identity of Newspaper Contain- 


ion Advertisement. 


The sheriff’s return on the execution shows the 


notice of sale to have been made in “The Democrat,” 
a newspaper published and of general circulation 
in Platte county, ete. The proof of publication 
made by the foreman describes the paper as “‘The 
Columbus Democrat.” The affidavit of one of the 
publishers of said paper declares that ‘The Demo- 
crat” and “The Columbus Democrat” are one and 
the same newspaper. Held, that there is no conflict 
or inconsistency between the sheriff’s return and 
the proof of publication; Kuhn v. Kilmer, 8. C. 
Mich. Nov. 19, 1884; 21 Nov. Rep. 443. 


14. PracTICE—Guardian ad Litem of Insane party to 


Suit. 


Whenever, in the course of a suit pending in a court 





of general jurisdiction, it is made to appear that 
one of the parties to such suit is insane, or of un- 
sound mind, and such party is not already under 
guardianship, or in case the general guardian of 
such party fails to appear in court and protect the 
interest of such insane party in such suit, it is the 
duty of the court to appoint a guardian ad litem 
for such party. But itis not error fora district 
court to refuse to appoint such guardian ad litem 
where its attention is first called to the insanity of 
such party upon the hearing of a motion to confirm 
a sale of real estate made on execntion, issued on 
a judgment in an action atlaw. Kuhn v. Kilmer, 
8. C. Mich. Nov. 19, 1884; 21 N. W. Rep. 443. 

15. RatLway COMPANIES—Condemnation Proceedings 
—Judgment on Motion of the Dismissal of Appeal— 
Attorney’s Fees. 

In proceedings for the condemnation of land for 
railroad purposes, an award was made by com- 
missioners, from which the railroad company ap- 
pealed to the district court. The corporation, 
giving the security required be section 24, 
c. 34, Gen. St. 1878, too possession of the 
propertyas authorized by that section. After- 
wards the corporation entered a dismissal of its 
appeal, and a judgment of dismissal was there- 
upon entered. Held. (1) the judgment dismissing 
the appeal was a “final judgment” within the 
meaning of section 29, c. 34, Gen. St. 1878, as 
amended in 1881, (chapter 57,) and the corporation 
was required by that statute to pay the award 
within 60 days thereafter. (2) The corporation 
having failed to make such payment, the act of 1881 
authorized the entry of a judgment, upon motion 
of the land-owner, adjudging the condemnation 
proceedings abandoned, and awarding damages to 
him computed upon the amount of the award, at 
the rate of 10 per cent. perannum. (3) The in- 
cluding of attorney’s fees in such a judgment was 
authorized. Minneapolis ete. R. Co. v. Wood- 
worth, 8. C. Minn. Nov. 29, 1884; 21 N. W. Rep. 
476. 

16. SALE ON CONDITION—Re-Sale to Innocent Third 
Party. 

Plaintiff entered into a written contract with S., for 
the sale of a fire-proof safe, the title to remain in 
him until payment of the purchase price, no part 
of which was paid. The agreement was not ac- 
knowledged or recorded. The safe was sent by 
rail to S., and when it arrived at his place of resi- 
dence, and while still in the possession of the rail- 
road company, he sold it to D. & W., who had no 
notice of the agreement with plaintiff, and who 
paid him the price agreed upon and received an or- 
der for delivery, on which they procured it from 
the railroad company and sold it to defendants. 
Plaintiff brought an action for the recovery of the 
safe. Held, that S. had not such actual possession ° 
of the safe at the time of the sale to D. & W., as to 
bring the case within the meaning of Code, § 1922, 
and plaintiff was entitled to recover. Warner v. 
Johnson, 8. C. Iowa, Dec. 2, 1884; 21 N. W. Rep. 
483. 

17. TELEPHONE POLES IN STREETS—Abutting Pro- 
prietors— Nuisance. 

In Louisiana the State and municipal corporations 
duly authorized in the exercise of the right of emi- 
nent domain, and police are authorized to empow- 
er telephone companies to use the streets and side- 
walks for the purpose of erecting poles and other 
works necessary for the transmission of intelli- 
gence, and to impose terms and conditions for the 
enjoyment of the privilege. Abutting owners, in 
front of whose premises such poles have been 
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erected with such authority, and after compliance 
with‘all;the conditions imposed for the benefit of 
the public, have no occasion to ask for the removal 
of the same, where the poles do not specially and 
materially obstruct them in the free use of their 
property, or invade some vested right, and do not 
inflict upon them some injury which is not common 
to all other persons. Such persons have no fee in 
the sidewalk or street in Louisiana, and have no 
right to claim previous just compensation. Poles 
erected, under such circumstances are not such 
nuisances as such owners can ask, successfully, to 
have abated. Jrwinv. Great So. Tel. Co., 8.C. 
La., Dee. 15, 1884. 








CORRESPONDENCE. 


THE LAW OF RATIFICATION. 


Editor Central Law Journal: 

Your Kansas City correspondent exhibits a com- 
mendable industry in gathering a large array of author- 
ities on “The Law of Ratification,” and other topies: 
but his excellent articles might be more assuring to the 
profession, if he would address himself less to quan- 
tity, and more to accuracy in his citations. He says, 
on page 482 of your journal, quoting from Judge Field: 
“To adoption and ratification there must be some rela- 
tion, actual or assumed, of principal and agent.” Ina 
foot-note to this remark, he adds: ‘‘As to synonymous 
use of terms ‘ratification’ and ‘adoption’ see * * *,% 
Here sundry cases are cited, and the list winds up 
with: “Contra, Barker v. Berry, 8 Mo. App. 449.” On 
page 484, he says: “It is well settled that the act of an 
agent or servant, committed under such circumstances 
as to render the principal, or master, liable to exem- 
plary damages may be ratified; and the ratification of 
such an act may be by retaining the agent, or servant, 
in the employ of the principal or master, ete.” Again, 
after citing numerous authorities, he adds: “Contra, 
Edelman vy. St. L. T. Co., 3 Mo. App. 503.” Now, if 
your correspondent had taken the trouble to read the 
opinions, he would have found that the Court of Ap- 
peals decisions were not contra the other cases, but 
that each was in exact accordance with the others, re- 
spectively, on the points stated. In Barker v. Berry, 
Judge Hayden simply shows that the wife could 
neither adopt nor ratify the contract in question, be- 
eause her husband was not her agent in making it; that 
“adoption” was as inapt as “ratification” in the case, 
precisely for the reason—expressed in other words— 
that “‘to adoption and ratification there must be some 
relation * * * of principal and agent.” He refers 
approvingly to Garnett v. Berry, 3 Mo. App. 197, 

‘wherein Judge Lewis emphasizes the same rule. His 
suggestion of a shade of difference between “adop- 
tion” and “ratification” does not deny that the words 
are synonymous in their general acceptation. ‘Most 
synonymes have some minute distinction.” ‘Words 
apparently synonymous, and really so in a majority of 
eases, have nevertheless each an appropriate meaning.”’ 
(Worcester’s Dictionary.) 

In Edelman v. St. L. T. Co., the whole opinion im- 
pliedly admits that if the act of the servant had been 
“eommitted under such circumstances as to render the 
principal or master liable to exemplary damages,’ the 
employer’s retaining him in service would have con- 
stitaited a ratification. But because there was in the 
~vhole case no evidence of any such acts on the part of 
th eservant, therefore no ratification resulted frqm his 
~etention in service. In other words, if the acts of the 





servant are wilful and malicious so as to create a 
claim for exemplary damages, then, if the employer re- 
tains him notwithstanding, he will be held to have rat- 
ified the wrongful acts. But if no such acts appear in 
evidence, the employer may still retain his servant, 
without being held to have ratified his acts of mere 
negligence. This is what the ease decides, and it is in 
entire harmony with the other decisions. 

Mr. Alderson’s thus unfairly arraying the Court of 
Appeals against the current of authority on simple 
propositions does a grave injustice, not only to the 
court, but also to himself, in the estimation of those 
who would like to see him achieve a reputation as a 
law writer. Jus. 








JETSAM AND FLOTSAM. 








ABOLISH COMMON LAW PLEADING.—E. M. 
Prince, Esq., of Bloomington, Ill., is out in a letter in 
the Chicago Legal News in favor of abolishing com- 
mon law pleading. As Napoleon said: “It was time.” 





GEORGIA LAW JOURNAL. — This publication 
comes to us filled with a number of good things. It 
deserves patronage outside the State of Georgia, and it 
will have to have such patronage in order to live. The 
second number, November 8th, 1884, contains an inter- 
esting article by Hon. Louis F. Garrard, on Wager of 
Battle. 


LITIGATION DIMINISHING.—The Chicago Legal 
News says: The Supreme Court of this State will 
commence its January term at Springfield, on Tuesday 
the sixth day of January. It is expected that the docket 
will not be as large as usual. The attention of the 
people of the State has forthe past six months, or 
more, been occupied mainly with matters relating to 
election, and as a consequence, legal as well as other 
business has decreased. 





——PLANTERS LIEN Laws.—The legislature of South 
Carolina has been struggling over the question of 
abolishing the law giving a lien on crops to merchants 
who advance supplies to planters. Against the law, it 
is urged that it encourages extravagance. On the other 
hand, it is urged that if it were abolished, it would be 
supplanted by the use of chattel mortgages, which 
would be more expensive to the planters than the lien 
given by the present law. 


ELOQUENCE SPOILED. — A Washington press 
dispatch says: There was a scene inthe Court of 
Claims the other day which Missousians especially will 
appreciate. Judge Dillon formerly of the United 
States Circuit bench, was before the Court in regard 
to some Pacific Railroad matter. He was advocating 
the interest of the corporation, and in the course of his 
remarks dwelt upon the enterprise and public spirit of 
the men who had come forward early with their 
money and brains to span the country with iron bands. 
He was saying something about the recognition these 
men would yet receive from the public, and to illus- 
trate his argument he used language of this kind: 
“The people of the West already begin to realize that 
great honor is due those who originated this great un- 
dertaking. Mr. Benton, of Missouri, was one of those 
to whom this grand conception came earliest. Asa 
tribute to his efforts the people of that State have 
erected a great bronze statue to him, in which they 
represent him.as pointing to the West, with the pro- 
phetiec declaration; ‘There is the East. There is In- 
dia.’”’ “Yes, yes,” ejaculated Chief Justice Drake, 
from the bench in his peculiar, jerky, half-te - 
ance, *‘that statue looks just about as much like Ben- 
ton as you do.”’ , 
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